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REASONS FOR DECISION OF THE TRIBUNAL:   

Summary of Tribunal's decision 

1  Ms Cooper applied for an extension of time in which to seek review 
of a direction and a notice which required compliance with a development 
consent and building licence for the erection of a pre-cast concrete post 
and panel retaining wall.  

2  Following the hearing, the Tribunal gave an oral decision in which it 
dismissed the application to extend time.  While the length of delay was 
not so great as to in itself warrant refusal of the application, and there 
would be no prejudice to the City, it was not appropriate to extend time in 
the exercise of discretion, because there was no reasonable explanation for 
the delay and there was no arguable case for review of the direction or 
notice. 

3  On 21 April 2006, Ms Cooper applied for written reasons for the 
Tribunal's decision.  The following reasons, which were taken from the 
transcript and edited in minor respects to aid clarity, constitute the 
Tribunal's written reasons for decision. 

Introduction 

4  This is an application made by Ms Cooper, pursuant to r 10 of the 
State Administrative Tribunal Rules 2004 (WA), to extend the time in 
which she can bring applications for review in relation to a direction 
under s 10 of the Town Planning and Development Act 1928 (WA) and a 
notice under s 401 of the Local Government (Miscellaneous Provisions) 
Act 1960 (WA). 

5  The direction requires Ms Cooper to essentially comply with a 
development approval for the erection of a pre-cast concrete post and 
panel retaining wall.  The s 401 notice states that the same wall was not 
constructed in accordance with the approved plans and specifications the 
subject of a building licence, and essentially requires Ms Cooper to ensure 
compliance with the building licence.  

6  The s 10 direction and the s 401 notice were each dated the 1st of 
February 2006.  It is not apparent on the evidence when they were 
received.  However, assuming that they were put into the post on the day 
that they were issued, they were received by the 2nd of February 2006. 
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7  The application to the Tribunal to extend time was filed on 
30 March 2006.  The application to extend time was therefore made 
approximately 4 weeks out of time.  

Consideration of application to extend time 

8  As the Tribunal recognised in KC Nominees Pty Ltd and City of 
Armadale [2005] WASAT 297, the discretion to extend time under r 10 is 
guided by four principal considerations, although the range of 
considerations is not closed.  The four considerations are the length of 
delay, the reasons for delay, whether there is an arguable case and the 
extent of prejudice to the respondent.  I will address each of those 
considerations.  

Length of delay 

9  As to the length of delay, a delay of four weeks or, as Ms Cooper has 
interjected in the course of these reasons, perhaps three weeks if she filed 
her application in the Tribunal on the 24th of March as she says, 
notwithstanding the Tribunal's date stamp of the 30th of March, in either 
case a delay in that order is not in itself sufficient to outweigh other 
considerations and would not in itself warrant refusal of the application to 
extend time.    

Explanation for delay 

10  The second issue is the reasons for delay.  Ms Cooper maintains in 
her written material before me in exhibit 1 essentially six reasons for the 
delay, which she did not expand upon in the course of her lengthy oral 
submissions today.  The first two reasons relate to events before the 1st of 
February 2006 and can't possibly bear on whether there is a reasonable 
explanation for the delay which occurred essentially in March 2006.   

11  The third and fourth reasons concern her giving priority to her 
children commencing in school in February 2006 and academic problems 
with the school.  

12  Those reasons do not, in my opinion, amount to a reasonable 
explanation for the delay which occurred, as I said earlier, essentially in 
March 2006.   

13  The fifth reason put forward by Ms Cooper is that she was building a 
fence to provide security to her rear yard.  I do not consider that this is a 
reasonable or in fact an explanation at all for the failure to commence 
these proceedings within time.  
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14  The final reason put forward by Ms Cooper is that her solicitor 
previously advised her that due to the complexity of her matters only a 
magistrate at the Local Court could resolve these disputes.  However, the 
s 10 direction and the s 401 notice both clearly stated that Ms Cooper had 
a right of review before the Tribunal, not in the Local Court.  It follows 
that I do not consider that there is a reasonable explanation for the delay.  

Arguable case 

15  The third consideration is whether there is an arguable case.  In her 
applications, Ms Cooper wishes to advance a great many issues, most of 
which plainly, on their face, do not fall within the jurisdiction of the 
Tribunal.  They include allegations of bias and bad faith on the part of the 
respondent and its officers, as well as allegations and arguments 
concerning neighbours.  The only aspects of the applications which fall 
within the jurisdiction of the Tribunal are applications for review of the 
s 10 direction and the s 401 notice.  

16  I do not consider on the evidence and submissions presented to me 
that there is an arguable case for review of those instruments.  It appears 
that Ms Cooper applied for development approval and a building licence, 
as she was required to do, to construct the retaining wall, and she received 
approvals.  The Council's allegation is that the structure as built does not 
comply with the approvals in relation to height and the ability to support 
fencing.  

17  No meaningful argument has been put to me which would support an 
arguable case as to why the direction and the notice should be set aside by 
the Tribunal.  In particular, no argument has been put or appears to be 
open on the material that I have been provided with to the effect that the 
structure complies with the development approval and building licence, 
and no argument of discretion has been advanced in any meaningful way 
to support a conclusion that there is an arguable case in the exercise of 
discretion as to whether or not the direction and notice should be 
endorsed.  

Prejudice 

18  The final consideration is whether there is any prejudice to the 
respondent.  Mr Owen, who appears on behalf of the respondent, does not 
submit that there is any prejudice to his client, but does submit that there 
is a wider prejudice to adjoining neighbours, some of whom do not have 
proper dividing fences between their properties and Ms Cooper's property 
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in consequence of the failure to finalise the construction of the retaining 
wall the subject of the applications, or proposed applications for review.  

19  This raises an interesting question of the extent to which the Tribunal 
can or should refuse an application for extension of time because of 
prejudice not to the respondent but to third parties.  Ultimately I do not 
need to decide that issue in this case as I am satisfied that the application 
to extend time should be refused, even assuming that the prejudice 
consideration is restricted to the respondent and that there is no prejudice.  

Conclusion 

20  Taking into account each of the conclusions which I have expressed 
in relation to the four principal considerations, I do not consider that an 
extension of time should be granted.  In particular, there is no adequate 
reason provided for the delay, although the delay is not in itself so 
significant that its length would outweigh other considerations.  Most 
fundamentally, I do not consider that there is an arguable case for review 
of the direction and notice.  

21  For these reasons I make the following order in both proceedings 
DR104 of 2006 and proceedings CC479 of 2006: 

The application made pursuant to r 10 of the State 
Administrative Tribunal Rules 2004 to extend the time for the 
commencement of these proceedings is dismissed. 

Costs 

22  Mr Owen has made an application for costs of the application to 
extend time.  I do not consider that this is an appropriate case for making 
an order for costs.  The general position in this Tribunal is that in its 
review jurisdiction each party should bear its own costs.  While 
Ms Cooper expressed herself in her written and oral submissions in a way 
which extended well and truly beyond the issues properly before the 
Tribunal, I recognise that she is self-represented and that she is entitled to 
make an application to extend time, which she has. I do not consider that 
there are circumstances which warrant a departure from the Tribunal's 
general approach to the question of costs and so I make the following 
second order: 

Each party is to pay its own costs of the application. 
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I certify that this and the preceding [22] paragraphs comprise the reasons 
for decision of the State Administrative Tribunal.  

 

___________________________________ 

MR D R PARRY, SENIOR MEMBER 











































 

 

 

 

 

 

 
11 November 2020 
 
 
Ms Afsaneh Cooper 
elearning@ewindfly.net 

Dear Ms Cooper 

Complainant(s) Ms Afsaneh Cooper 

Financial firm Insurance Australia Limited  (IAL) 

Case number 743652 

I am writing about your complaint.  

Information received from IAL 

Since our previous telephone discussion we have received the attached information 

from IAL. This information is relevant because it contains a summary of the claims you 

listed in your correspondence on 27 July 2020. 

I draw your attention to the description of the claim in dispute: 

SGW202579068 – Liability Claim 
Description: 
OI’s shared fence was damaged due to storm. She successfully claimed on her first party property 
but neglected to pay her neighbour half of the repair costs. In turn her neighbour has sued her. 
OI demands that this entitled her to cover as she has a “legal liability” to attend court. 
Outcome: 

Claim rejected – this is the matter in dispute. 

If you consider that IAL has raised new issues or provided new evidence that you need 

to address, please call me within two days.  

Any questions? 

If you have any questions or want more information about our process please quote the 

case number when you:  

• call: 1800 931 678  

• email: COgge@afca.org.au. 
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Yours sincerely 

 
Christopher Ogge 

Case Manager 

Australian Financial Complaints Authority 
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Case number 743652 

Complainant Ms Afsaneh Cooper 

Financial firm Insurance Australia Limited 
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Case number: 743652 25 November 2020 

1 Determination overview 

1.1 Complaint 

The complainant held a home building and contents policy with the financial firm 

(insurer). The complainant lodged a claim on 6 January 2020 following storm damage 

to the property. Part of this damage include a shared fence. The insurer accepted the 

claim and cash settled 50% of the cost to repair the fence, less the excess of $300. 

The amount settled was $1,626.85. 

The complainant failed to contribute the money to the repairs to the fence and the 

complainant’s neighbour has issued proceedings in court. The complainant seeks that 

the insurer represent her in court in this matter. 

The case manager provided a preliminary view in this matter which was in favour of 

the insurer. The complainant rejects this view and the matter has been referred for 

determination. 

1.2 Issues and key findings 

Is the insurer entitled to deny the claim? 

On the information provided, I am satisfied: 

• the complainant’s fence suffered damage in a storm 

• the insurer cash settled the correct amount for this damage 

• the complainant has failed to pay for her share of the repairs to the fence 

• the insurer is not responsible to defend or represent the complainant in court under 

the terms and conditions of the policy. 

The insurer is entitled to deny the claim. 

1.3 Determination 

This determination is in favour of the insurer. 

The insurer is entitled to deny the claim. 
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2 Reasons for determination 

I have decided this case on what is fair in all circumstances, having regard to relevant 

legal principles, good industry practice, industry codes of practice and previous 

relevant decisions of AFCA and predecessor schemes. I have considered all the 

material submitted by both parties, before and after the preliminary assessment. I am 

satisfied the documentation I have relied on has been provided to both parties. 

2.1 Is the insurer entitled to deny the claim? 

Onus on the complainant 

The onus is on the complainant to show, on the balance of probabilities, they have 

suffered a loss caused by an event to which the policy responds. This is known as a 

prima facie or valid claim. If the complainant can show a valid claim, the onus shifts to 

the insurer to show, on the balance of probabilities, an exclusion applies if it seeks to 

deny or limit its liability for the loss. The insurer must show all or some of the claimed 

loss was caused by an exclusion or otherwise. 

The complainant’s policy provides cover for legal liability. The complainant seeks for 

the insurer to represent her in court proceedings in relation to the fence. 

Product Disclosure Statement (PDS) 

The PDS provides as follows: 

Liability cover – claims made against you 

What is liability cover? 

Liability cover protects you or your family for claims that may be made against you 

or them for an incident which causes: 

• death or bodily injury to someone else, or 

• loss or damage to someone else’s property. 

… 

What we cover 

Covered under Buildings Insurance 

We cover legal liability of you or your family for: 

• death or bodily injury to someone else, or 

• loss or damage to someone else’s property 

in an incident that takes place in your home or at the site and for which you or 

your family is responsible as an owner or occupier of your home or the site. 
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Insurer settled storm damage claim 

The insurer settled the storm damage claim by paying half the cost of the damage to 

the fence, less the $300 deductable. The insurer was entitled to pay half as the 

balance was due to be paid by the neighbour as it is a shared fence. 

On the information provided to me, I am satisfied that the insurer correctly settled the 

storm damage claim. 

Subsequently, the complainant did not pay her share of the cost of rectification of the 

fence. I have not been provided with any information which shows otherwise. 

Proceedings have been issued against the complainant by the neighbour to pay, by 

the complainant, her share of the cost of rectification of the fence. 

The complainant seeks coverage under the policy to represent her in court. 

I am satisfied that the terms and conditions of the policy do not indemnify the 

complainant for the representation in court. The loss or damage covered, in the 

policy, is only in respect of loss or damage to someone else’s property which occurs 

as the result of an incident that takes place at the home or the site for which the 

complainant or a member of the family is responsible. 

No information has been provided by the complainant which shows that they or any 

member of their family was responsible for the damage to the fence. Indeed, the 

fence damage was as a result of a storm and this has not been denied. 

The complainant is not entitled to be indemnified for the court proceedings or for any 

representation in respect of that matter. The insurer has met its obligation by payment 

of the storm claim. 

The complainant has provided a substantial amount of information and whilst I am 

sympathetic to her position, nothing has been provided by her which shows that the 

insurer should indemnify her for the proceedings brought against her. 

The insurer is entitled to deny the claim. The insurer is not required to undertake any 

further action. 

 

Michael Brett Young 

Ombudsman 

Australian Financial Complaints Authority

 



 

 

 

 

 

 

21 December 2020        CRef: 772100 

 

Ms Afsaneh Cooper 

64 Calley Drive 

Leeming WA 6149 

 

By email: elearning@ewindfly.net  

Dear Ms Cooper 

Complaint about Insurance Australia Limited (IAL [SGIO]) 

Case numbers: 772140, 772172, 772193, 743652 

I refer to your various emails and phone calls in November and December 2020, and 

our detailed conversation on 9 and 21 December 2020. 

I understand you are dissatisfied with AFCA’s assessment and the outcome of your 

case with IAL (SGIO). Among your concerns, you raised that you had not discussed 

your complaint with anyone prior to the determination. You say you came to AFCA to 

resolve the issue with IAL (SGIO) but that this has not occurred. 

Firstly, I am sincerely sorry you have been having such a difficult time. As an 

organisation, it is not our intention to make dealing with financial issues more difficult. 

I acknowledge these matters have been ongoing for a number of years, and this case 

and the issues it deals with continue to have a significant impact on you. 

We take the wellbeing of complainants who utilise our service very seriously. I note 

our discussions about your mental health, specifically your bipolar disorder diagnosis 

in more recent years. I sincerely hope you are receiving the support you need at this 

time. However, you may also wish to seek support from organisations such as 

Lifeline, 13 11 14, or Financial Counselling Australia, 03 8554 6979. 

Cases 772140, 772172, 772193 

You have lodged additional cases with IAL (SGIO) regarding the same claim, albeit 

against your various neighbours.  

While I note your additional cases concern your neighbours with whom you share a 

boundary, the substantive issues of your complaints remain the same (the claim and 

the storm event from which it arose, which you dispute). These substantive issues 
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have already been considered by AFCA and are subject to a determination, in case 

743652.  

As such, we cannot reconsider the same issues in your additional cases (numbers 

772140, 772172, 772193) and these cases have been closed. Your concerns about 

your neighbours and their actions would be more appropriately dealt with in another 

forum, such as a court. I note your comment that this matter is due to be heard in 

court in the New Year. 

If you have a complaint about a service provided to you by a financial firm and AFCA 

has not previously considered, you are entitled to lodge a new case. Please note we 

may assess any new case you lodge against our Rules to ensure we have jurisdiction 

to consider it. 

Case 743652 

Your case and AFCA’s role 

I wish to clarify that AFCA is not a court of law. We do not have jurisdiction to review 

civil matters. Our role is limited to consideration of complaints about financial firms.  

Our role is to consider the issues raised by a complainant about a service provided by 

a financial firm and, if the complaint cannot be resolved by agreement or negotiation, 

reach a decision about the most appropriate outcome.  

AFCA is an independent dispute resolution service that is free for complainants and 

an alternative to the court process. The types of complaints we can consider are 

limited by our jurisdiction, called our Rules. 

Bearing in mind this limitation, we reviewed your complaint in relation to the financial 

service provided to you by IAL (SGIO). In this instance, the issues we could consider 

were: 

• whether IAL (SGIO) was entitled to accept the claim due to ‘storm event’ 

• whether IAL (SGIO) was entitled to decline your request for it to represent you in 

court. 

I acknowledge you disagree with our assessment of your case and the origins of the 

claim. In our phone calls on 9 and 21 December 2020, you have discussed in detail 

the issues from which this claim have arisen, which date back to 2005.  

I acknowledge you provided large volumes of information throughout our 

management of your case. The ombudsman reviewed all the information provided by 

you, as well as IAL (SGIO), when reaching a decision about your case. All the 

information was adequately considered. However, the ombudsman was satisfied the 

proximate cause of the damage was ‘storm event’, rather than any previous events. 
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AFCA can only consider complaints about a financial service provided by a financial 

firm (in this case, IAL [SGIO]). The disputes between you, your neighbours and the 

Shire, specifically regarding shared boundaries and the fence, are civil matters and I 

regret we cannot consider them. 

Further, AFCA does not have jurisdiction to consider any claim you lodged with IAL 

(SGIO) in 2005 because it is outside our time limits. Under Rule B.4.3.1, AFCA 

cannot consider complaints relating to a financial firm’s conduct unless it is: 

• within six years of the date when the Complainant first became aware (or should 

reasonably have become aware) that they suffered the loss; and 

• where, prior to submitting the complaint to AFCA, the Complainant was given an 

IDR Response in relation to the complaint from the Financial Firm - within two 

years of the date of that IDR Response. 

Our contact with you 

You have said you called every day and contacted your case manager a number of 

times via phone but did not receive a callback.  

I have carefully reviewed every phone call to and from you during our management of 

your case. I cannot see a time where we failed to return your calls or were 

unresponsive in general. Your case manager did his best to communicate with you in 

accordance with our standard processes and attempted on numerous occasions to 

set your expectations about your use of our service. 

We endeavour to accommodate requests where possible. However, it is not our 

standard process to call a complainant every day we are managing their case. Due to 

the complexity of the matters we receive, we require time and careful attention to 

ensure those matters are adequately considered.  

I understand you prefer to discuss your concerns via phone call, rather than emails 

where possible. For any future matters you may lodge with us, we will arrange to 

contact you with an update once a week, at a mutually agreeable day and time. 

You called us on 17 occasions from 1 December to 9 December 2020 after the 

determination was issued. Mr Denis Nikoloski spoke with you at length on 2 and 8 

December 2020 regarding your concerns about the determination. While we 

attempted to provide you a response from the ombudsman, you advised Mr Nikoloski 

on 2 December 2020 that you were uninterested in what the ombudsman has to say.  

I acknowledge you say you want AFCA to compel IAL (SGIO) to represent you court. 

However, as we have previously advised, this is not within the purview of our role and 

our position remains unchanged.  
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The ombudsman was satisfied that IAL (SGIO) is not required to defend or represent 

you in court under the terms and conditions of the policy because you have not 

provided any information which shows that you (or any member of your family) was 

responsible for the damage to the fence in this instance. As such, and in accordance 

with the policy terms and conditions, you are not entitled to be indemnified for the 

court proceedings or for any representation in respect of this matter. 

Assessment of your case 

I accept you disagree with our assessment of your case. You have requested that we 

reassess your complaint with IAL (SGIO). 

If a decision contains calculation error(s) or requires clarification, we may provide a 

correction or clarification. However, we cannot revisit the merits of a decision which 

has already been made. 

I am satisfied the concerns you have raised are not clerical or numerical mistakes but 

represent your disagreement with our approach and findings. Regrettably, this is not 

grounds to seek a re-issuing of the decision. 

Further, a service complaint is not an appeals process, and we cannot review your 

case again or assess submissions regarding the complaint against IAL (SGIO). 

Determinations are final 

A determination represents AFCA’s final decision in relation to the facts and 

circumstances raised by a complaint. It cannot be set aside or amended on the basis 

that one party disagrees with the outcome. 

Determinations are based on what is fair in all the circumstances, with regard for 

relevant law, good industry practice, including codes of practice and prior 

determinations. 

As your case with IAL (SGIO) was not in your favour, your case was closed. You are 

free to pursue the matter in another forum, such as a court, but you cannot have it 

further considered by us.  

I understand you have said this matter with IAL (SGIO) is to be heard in court in the 

New Year. 

Conclusion 

Ms Cooper I am sincerely sorry this is not the outcome you were hoping for in this 

instance. However, we cannot further consider the concerns raised.  

Yours sincerely 
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Rebecca Webb 

Service Case Manager 

Australian Financial Complaints Authority 

The Independent Assessor 

If you remain dissatisfied with our response to your complaint about our service, you 

can lodge a complaint with the Independent Assessor. 

The Independent Assessor independently considers complaints about the standard of 

service provided by AFCA. The Independent Assessor does not consider the merits 

or the substantive outcome of a complaint, such as a determination or other finding 

issued by AFCA or a predecessor scheme about the merits of a complaint. 

In most circumstances the Independent Assessor will only consider a service 

complaint after the case with the financial firm is closed, unless exceptional 

circumstances exist. 

A complaint must be lodged with the Independent Assessor within three months of 

AFCA’s response to a service complaint being received. 

You can find further information about the Independent Assessor, including how to 

lodge a complaint via afca.org.au/independent-assessor. 



 

 

 

 

 

 

 

25 November 2020 

 

 

Ms Afsaneh Cooper 

elearning@ewindfly.net 

 

Dear Ms Cooper 

Complainant Ms Afsaneh Cooper 

Financial firm Insurance Australia Limited  (IAL) 

Case number 743652 

I refer to your complaint with IAL. The Australian Financial Complaints Authority (AFCA) 

has considered your complaint and I have enclosed our determination for your 

information. 

Also attached are some frequently asked questions about determinations that may help 

you.   

Our determination is final 

The determination outlines the details of your complaint, and the determination made by 

AFCA on the issues you raised. 

All material supplied by both parties was considered in arriving at the determination. 

Please note that our decision is final. 

We have now closed our file. You retain whatever rights you might otherwise have, to 

pursue your complaint in another place such as the courts. 

The determination will be published  

We publish our decisions on our website and this determination will be published after 

30 days. IAL will be identified but not the other parties.  

If you think that it would be possible to identify parties other than IAL in the 

determination, or there are other compelling reasons not to publish the determination, 

please contact us immediately.  
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Any questions? 

If you have any additional questions or want more information about our process please 

quote the case number when you:  

• call: 1800 931 678  

• email: info@afca.org.au. 

Yours sincerely 

 
Denis Nikoloski 

Team Manager 

Australian Financial Complaints Authority 



 

 A guide to determinations 

A guide to determinations 

This fact sheet provides answers to questions that many people ask once a 

determination has been issued. If you can’t find what you are looking for then 

please call us on 1800 931 678 (free call), 9am-5pm AEST/AEDT Monday - Friday. 

Can I provide information after the determination has been issued? 

Ombudsman, panel and adjudicator decisions are the final step in the AFCA process. 

You do not have to accept the determination. If you do not accept it, then the financial 

firm is not bound by the determination and you can choose to take the matter to 

another forum, such as a court.  

If you accept the determination, but for some reason become dissatisfied with the 

outcome and wish to take your matter to another forum, you should seek legal advice. 

When will AFCA re-issue a determination? 

AFCA may re-issue a determination if it contains: 

• a clerical mistake; or an error arising from an accidental slip or omission; or 

• a miscalculation of figures or a mistake in the description of any person, thing or 

matter that affects the outcome of the determination; or 

• a defect of form such as an error in formatting or style which does not affect the 

substance of the document. 

If a determination needs to be corrected to address an issue listed above, you can 

write to us and explain what needs to be corrected.   

What if the determination does not answer all my questions? 

AFCA decides which issues we can consider, are relevant to the complaint and need 

investigation. This may be different to what you expected. As part of our investigation 

we consider all the information provided and all the issues raised, even if we do not 

list them all in the determination.  

If you have additional questions or concerns you want the financial firm to answer, 

you should contact them directly.      



  

A guide to determinations 

Can I talk to my financial firm about the determination after I have accepted it?  

Yes. Contact the External Dispute Resolution Manager at your financial firm. If you 

are unsure of who this is, you can search for member contact details on the AFCA 

website. www.afca.org.au/members/search-for-members/    

What can I do if the financial firm has not paid me what was awarded or done 

what it was meant to do? 

A financial firm generally has 30 days to make the payment. If more than 21 days has 

passed since you accepted the determination, and the financial firm has not made 

arrangements to make payment with you, or it has not done what it was instructed to 

do, then email us at info@afca.org.au. We will then look into the issue and contact the 

financial firm.  

Can the financial firm ask for a deed of release to be signed? 

Yes. As long as the deed covers the same issues as the determination, the financial 

firm can ask you to sign one. It is usual for the deed to refer to being in full and final 

settlement of the issues in complaint.   

If you do not sign an appropriately worded deed, then the financial firm is not bound 

by the determination.  

The AFCA Approach to terms of settlement is on our website at 

www.afca.org.au/approach. If you do not think the deed is appropriate, or includes 

items that are not covered in the determination, then you should contact us and 

provide a copy.

 

http://www.afca.org.au/members/search-for-members/
mailto:info@afca.org.au
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