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2.29.10 WOODFORD, MR 

ORDERLY:   File number 645 of 2020, Benaz Desai, Rajendra 

Desai and Afsaneh Cooper. 

 

HIS HONOUR:   Just take a seat there.  Thanks. 

 

....., MR:   Thank you. 

 

HIS HONOUR:   Okay.  So I will just start by identifying 

the parties.  Your full name is Benaz Desai? 

 

MS DESAI:   Yes. 

 

HIS HONOUR:   Yes, thank you, Mr Desai.  Your full name is 

Rajendra Desai? 

 

MR DESAI:   Yes, please. 

 

HIS HONOUR:   Thank you, Mr Desai.  And your full name 

Afsaneh Cooper.  Thank you.  And, Mr Woodford, you appear 

again? 

 

WOODFORD, MR:   Yes.  Yes. 

 

HIS HONOUR:   Thanks very much.  Okay.  Just before I 

commence the more formal part of these proceedings I just 

to make a couple of comments.  So the purpose of the 

proceedings today is for me to deliver my decision 

following the hearing of evidence on 27 July.  Now, that is 

an exercise in my reading – delivering oral reasons for 

decision.  I note that Ms Cooper’s phone has been activated 

and she’s in the process of leaving the court building, and 

I will ask her just to remain for the moment.  Ms Cooper, 

can you make sure your phone doesn’t go off, please, and 

just come back? 

 

 So as I was saying, the purpose of today is my 

delivering relatively brief oral reasons for my decision 

following the trial on 27 July.  So I’ve obviously invited 

the parties here to be present while I do that, but the 

parties will not have the opportunity to say anything 

further;  it is simply a question of their listening to the 

reasons for my decision. 

 

 So, Ms Cooper, I need to address you directly at this 

point.  There were a number of occasions on 27 July 

unfortunately where I had to offer you something of a 

rebuke for interrupting the proceedings, and that happened 

frequently, and I found that it made it very difficult at 

times for me to conduct the proceedings properly.  So this 
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exercise for you is simply listening.  You don’t get to say 

anything, you don’t need to say anything. 

 

 These proceedings are being recorded, and any party to 

proceedings can seek a transcript of the recording of the 

proceedings, but that must be done through a proper 

application process – it can be done quite quickly – but 

there’s always a fee to be paid to obtain a transcript of 

any recorded proceedings.  That is a request that’s made 

for a transcript by one of the parties. 

 

 So, Ms Cooper, after these proceedings are concluded, 

you are able, if you wish, to order – apply for/order a 

copy of the transcript of what I say today.  You all 

obviously also have counsel – Mr Woodford – in court today 

to listen to my decision.  You’re putting your hand up – 

please don’t do that.  I’m just going to say this really 

simply, if you interrupt while I’m speaking, I will ask you 

to remove yourself from the court.  I will do so on the 

basis that Mr Woodford is here as your counsel, and that 

you won’t be in any way disadvantaged because you can 

always obtain a copy of the transcript of the proceedings 

today.  Of course, that will be at a cost to you.  So I 

don’t think I can be any fairer than that.  I’m not going 

to sort of engage in the exercise where I’m repeatedly 

reminding you about not interrupting.  If you interrupt, I 

will ask you to be removed and you will have to obtain a 

transcript if you want to know what was said. 

 

 So on 26 June 2020, the applicants lodged an 

application under the Dividing Fences Act in relation to 

the boundary fence which divides their property at 62 

Calley Drive, Leeming, and the neighbouring property at 64 

Calley Drive which is owned by the defendant.  Throughout 

these reasons for my decision, and, in fact, in a copy of 

the final orders that I will distribute at the end, I’ve 

referred to Mr and Mrs Desai as the applicants.  I think 

that’s probably the most accurate way to refer to them, 

although I think in other ways they’re recorded as the 

claimants.  But I just want to make it clear if I’m talking 

about the applicants, or if for some reason I refer to the 

claimants, they’re both reference to Mr and Mrs Desai. 

 

 So that was the lodging of the application.  That is 

on 26 June 2020, and I conducted a hearing in relation to 

this application on 27 July 2022, and this is my decision.  

The applicants are co-owners of the property at 62 Calley 

Drive, Leeming.  Their house was built in approximately 

1988.  Neither of the applicants have ever lived at the 

property.  The property has generally been tenanted, and 

was being leased at least until December 2021;  it has been 
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vacant since then.  The defendant has been a long term 

resident of number 64 Calley Drive in Leeming.  Her house 

was built in 1986. 

 

 In around August 2019, the fence dividing 62 and 

64 Calley Drive was substantially damaged in the storm.  

Within approximately one month the broken fence was largely 

removed, although some parts of the broken fence remain 

today.  Despite the passage of over three years and very 

extensive communications between the parties over that 

period, the parties have not been able to agree on a 

replacement fence and no such fence has been constructed. 

 

 Despite this unfortunate history, by the commencement 

of the hearing that I conducted on 27 July of this year, I 

was, in fact, required to determine only a very narrow 

question in relation to the application, and this 

application – this matter was listed for a status 

conference on 13 April 2022.  The defendant was represented 

by counsel at that status conference.  Following the status 

conference, the presiding magistrate made the following 

order, and I quote: 

 

Claim listed for trial on 27 July 2022 to determine 

which fence – Ekodeck or Colorbond – is appropriate to 

repair by way of replacement the damaged dividing fence 

between 62 and 64 Calley Drive, Leeming. 

 

So that was the order which established the framework, if 

you like, for the hearing that I conducted on 27 July.  I 

just pause here to say that in the order, the brand name 

Ecodek is spelt E-c-o-d-e-k.  I think the correct spelling, 

or the correct spelling is, in fact, E-k-o-d-e-k;  that’s 

neither here nor there but I just thought I would correct 

that for the record.  So that was the order that was made 

at the status conference in April. 

 

 So the matter came before me for trial on 27 July 2022 

on the assumption that the parties had agreed the present 

application concerned the repair of the dividing fence, and 

that it was necessary to repair the fence by way of 

replacement.  Now, just very briefly, section 15 of the 

Dividing Fences Act sets out the procedure governing the 

repair of dividing fences.  The term “repair” is, in fact, 

defined in the Dividing Fences Act.  There is legal 

authority to the effect that in some situations involving 

the removal of a fence that is then replaced with a new 

fence, the erection of the new fence can be treated as a 

repair within the terms of the Dividing Fences Act. 
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 Indeed, in the case of Krysiak v Housing Authority 

[2019] WADC 162, the appeal judge in that case concluded 

that the replacement of an older fence damaged in the storm 

with a new steel Colorbond fence in that case did 

constitute a repair under the Dividing Fences Act.  That’s 

at – the relevant bit, perhaps, is at paragraph 84 of that 

decision. 

 

 Although the order made at the status conference on 

13 April 2022 identified the type of dividing fence as the 

only issue for determination at the trial, it was necessary 

for me to establish some essential preconditions for the 

erection of the dividing fence.  In my view, those 

essential preconditions were the line, height and length of 

the fence. 

 

 Now, those matters were agreed by the parties at the 

commencement of the trial, and I will set out those out 

shortly.  The parties also agreed that before the work on 

the new dividing fence could be commenced, it was necessary 

to remove the remaining parts of the old fence, so that was 

also agreed. 

 

 The evidence taken at the trial was, therefore, 

relevant only to the question of which fence as between the 

two possible types identified should be constructed.  Now, 

Rajendra Desai was the only witness called on behalf of the 

applicants.  His evidence was designed plainly to persuade 

the court that the dividing fence that should be erected 

should be a Colorbond fence.  He was not cross-examined.  

The defendant also gave evidence and she argued her case 

for an Ekodeck fence.  I received a total of 15 documentary 

exhibits, all of which were tendered by consent. 

 

 Now, as I’ve mentioned, the parties reached an 

agreement prior to the commencement of the trial in 

relation the line, height and length of the replacement 

dividing fence.  A survey conducted by a licensed surveyor 

in June 2020 established the common boundary between the 

two properties;  that was exhibit 2 in the trial.  The 

parties agreed that the new fence should run along the 

common boundary as established by that survey. 

 

 There’s a brick wall running parallel to and very 

close to the common boundary towards the front of the 

properties.  The wall is approximately 5.5 metres in 

length.  The parties agree that it was not necessary for 

there to be a dividing fence along the length of the wall.  

The distance from the edge of the wall to the front 

boundary of the properties is approximately five metres.  

The parties agreed that the new fence should extend from 
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the rear boundary to the back edge of that wall, a distance 

of approximately 24 metres. 

 

 It was also agreed that this section of the fence 

should be at a height of 180 centimetres.  It was further 

agreed that a second section of the fence should extend 

from the front edge of the wall for 4.2 metres towards the 

front boundary.  It was agreed that the height of the wall 

along this section should be 120 centimetres – that is in 

height. 

 

 Now, Mr Desai testified that 62 Calley Drive is a four 

bedroom house.  He and his wife, who is the co-owner of the 

property have never actually lived there.  Until recently 

the property had been leased to others.  It has, as I’ve 

already mentioned, remained vacant since December 2021. 

 

 The last tenants to occupy 62 Calley Drive paid rent 

of $550 per week.  Mr Desai described those tenants as 

three professionals.  He said that in the past the property 

has been rented to families, including families with 

children.  In summary, his evidence was that his preference 

for a Colorbond dividing fence was based on his belief that 

this type of fence was popular, durable and effective in 

terms of privacy. 

 

 He explained in his evidence that a number of 

properties in quite close proximity to 62 Calley Drive had 

Colorbond fences.  He said the fence dividing 64 and 66 

Calley Drive and the rear fence of 64 Calley Drive were 

Colorbond fences.  He relied on exhibit 3, which is a map 

with corresponding photos, to show that a number of other 

properties close to 62 Calley Drive also had Colorbond 

fences. 

 

 He explained in his evidence that the side of the 

house at 62 Calley Drive closest to number 64 consisted of 

rooms which were either bedrooms or bathrooms with windows 

that face number 64.  He testified that the side of number 

64 that faced his property also consisted of multiple rooms 

with windows. 

 

 Now, Mr Desai relied on three quotes;  they are 

exhibits 8, 9 and 10, as evidence of the scope and cost of 

work which could be undertaken to construct the Colorbond 

dividing fence.  He testified that in his view, the best 

quote was exhibit 9 – that was the one from New Tech 

Fencing.  He explained that of the three quotes exhibit 9 

was the cheapest all-inclusive quote.  By all-inclusive, I 

understood this to be a reference to a quote that includes 

the removal of the fence material left over from the old 
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fence, and all the labour and materials for the 

construction of the new dividing fence, including plinths 

for the base of that fence. 

 

 As I’ve already mentioned, Mr Desai’s evidence was not 

changed by way of cross-examination.  I considered his 

evidence to be both truthful and reliable.  As I’ve 

mentioned previously, Ms Cooper gave evidence but did not 

call any further witnesses.  It’s fair to say that Ms 

Cooper is a very enthusiastic supporter of Ekodeck 

products.  She explained that Ekodeck fencing and screen 

products are made of a composite wood material.  She 

explained that there are basically two types of Ekodeck 

fencing that in her view would be suitable for a dividing 

fence. 

 

 One type has small gaps between the slats that 

comprise the fence or the screen.  An example of this 

fencing can be seen in the photographs on the first and 

second last page of exhibit 13.  The other type of Ekodeck 

fence that she described was known as an Ekodeck panel 

fence, and that, according to her evidence, has no gaps in 

the slats that comprise the fence.  Ms Cooper testified 

that both types of Ekodeck fencing are sold at the Bunnings 

retail store.  She explained they came in panels of 

approximately 90 centimetres in width.  According to Ms 

Cooper, the Ekodeck panel version f the fencing is more 

expensive. 

 

 Ms Cooper explained that for her privacy was not an 

important feature for the fence dividing her property from 

number 62 Calley Drive.  She made this point at least twice 

while giving her evidence.  She did explain, however, that 

if the cheaper Ekodeck version was used to construct the 

dividing fence, that is the one with some gaps in the slats 

that make up the fence, some type of flexible screen 

material could be attached to the fence to provide extra 

privacy.  She did describe the type of screening that she 

had in mind for the purpose, but she agreed that it was not 

actually purpose made for Ekodeck fencing. 

 

 Ms Cooper testified that Ekodeck products had been 

sold in Western Australia for, as far as she was aware, the 

last eight years, and she considered that this type of 

fencing was very popular in Western Australia and other 

places.  And can I just pause to observe that her evidence 

based on what she was told by sales persons and others at 

the Bunnings store in regards to the popularity of Ekodeck 

products was clearly inadmissible hearsay evidence, and as 

a consequence, I have ignored this evidence. 
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 Although it was at times a little difficult to follow 

the defendant’s evidence, I understood her to accept that 

she had never actually seen a residential property in 

Western Australia containing an Ekodeck dividing fence.  In 

fact, as I understood her evidence, she seemed to agree 

that she had never seen a residential property in Western 

Australia with any type of Ekodeck fence. 

 

 Clearly, the defendant had a great interest in Ekodeck 

products;  that was abundantly clear from her evidence more 

generally.  I would have expected her to have recalled if 

she had ever actually seen a fence of this type on a 

residential property. 

 

 Ms Cooper gave evidence in relation to what she 

considered were the superior features of the Ekodeck fence 

compared to the Colorbond variety.  She regarded the 

Ekodeck fence as more durable and requiring less 

maintenance than the Colorbond fence.  She expressed the 

view that the Colorbond fence is more costly to repair.  

She said that because of some noxious substance connected 

to the base of the typical Colorbond fence, it’s not 

possible to successfully grow plants and trees in close 

proximity to a Colorbond fence. 

 

 Ms Cooper is a tertiary qualified mechanical engineer.  

She obtained a Master’s degree in applied design in 1988.  

She commenced, although has not completed, a PhD.  She’s 

clearly a very intelligent woman.  She stated that she has 

particular expertise in relation to products such as those 

produced by Ekodeck.  In a number of areas addressed by her 

evidence, she was not, however, a sufficiently qualified 

witness to give expert testimony.  She was not qualified to 

express a view, for example, on whether it is unwise or 

unsafe to grow plants near a Colorbond fence.  I disregard 

this evidence. 

 

 More generally, while she could speak with some 

authority in relation to the positive characteristics of 

the Ekodeck fence, she was not, in my view, qualified to 

make comparisons of a scientific nature between the two 

types of fences at issue here.  Now, Ms Cooper also relies 

on a number of quotes for work associated with the 

construction of an Ekodeck fence. 

 

 Exhibit 14 is a quote dated 1 July 2020 obtained via 

the Gumtree website for the removal of the existing 

dividing fence materials.  Exhibits 11 and 12 are labour 

only quotes for the erection of an Ekodeck dividing fence, 

based on the assumption that all materials and fittings 

will be provided and on site.  Ms Cooper explained in her 
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evidence that she could arrange for Ekodeck panels to be 

purchased from Bunnings and delivered to the property.  

Exhibit 12 also contains a quote for materials from 

Bunnings. 

 

 Ms Cooper’s evidence concerning the cost of delivery 

of the materials I found to be somewhat confusing.  She 

expressed the view that it would be necessary for a crane 

to be used to unload and perhaps move the fence panels in 

the process of delivery.  She estimated the delivery cost 

would be $150.  I have to say that’s a surprisingly low 

estimate if crane hire is involved.  In the end, her 

evidence on this issue was, in my view, unreliable. 

 

 So I turn now, having addressed the evidence in the 

way that I have, to the conclusions that I reach here.  

Now, I should start by mentioning section 15, subsection 

(5)(b) of the Dividing Fences Act.  That provision sets out 

some of the factors to be taken into account when deciding 

the question to be determined here, that is when deciding 

the question in relation to the repair of a dividing fence.  

This, of course, is a – in effect a repair by replacement.  

But, in my view, section 15, subsection (5)(b) is still 

important and it contains factors that I have to have 

regard to. 

 

 Given the way the two houses are designed, privacy is 

an important consideration, in my view, in deciding which 

type of fence should be erected.  In my view, there is, in 

fact, little to distinguish between the Colorbond fence and 

the Ekodeck panel fence judged in terms of privacy.  I’m 

also unable to say which type of fence should be preferred 

on the basis of durability, the need for maintenance and 

other such practical issues.  Both the Colorbond and 

Ekodeck panel fences erected to the heights proposed would 

comply, as I understand it, with the relevancy of Meville 

local laws. 

 

 I’m satisfied on the balance of probabilities that the 

Colorbond fence is quite common in the neighbourhood 

surrounding 62 and 64 Calley Drive.  By contrast, I find 

that it is very unlikely that there are any Ekodeck fences 

in the properties near Calley Drive;  certainly, there is 

no evidence of this.  This is an important factor in my 

decision as to what type of fence should be preferred. 

 

 But there is a further final factor that is of 

particular significance in my determination of this 

application, and that is certainty of finalisation.  This 

unfortunate dispute has been ongoing for years.  In 

choosing which type of fence should be erected, it seems to 
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me to be very important to take into account which fence 

can be erected most efficiently and expeditiously. 

 

 The claimants have provided quotes from three 

businesses able to complete themselves the job of removing 

what remains of the old fence and erecting to completion 

the new dividing fence.  The quotes establish a fixed price 

for the entire job.  Quotes relied on by the defendant, and 

her evidence more generally about the proposed construction 

of an Ekodeck fence, suggest that any project to build an 

Ekodeck dividing fence will involve significantly more 

uncertainty in terms of the time and steps to complete the 

project, and in relation to cost. 

 

 For reasons which should now be clear, I’m satisfied 

on the balance of probabilities that in relation to this 

application the preferred dividing fence is the Colorbond 

fence, and the orders which I’m about to hand out will 

reflect this.  So I’ve taken the time to type, and it’s on 

both pages, so I hand just two copies of this – these are 

the final orders that I make reflecting – well, consistent 

with the decision that I’ve just delivered, they are quite 

detailed, and deliberately so.  I’m not going to enter into 

any negotiations about them.  They require a little bit of 

analysis, but I hope that it’s very clear what’s intended.  

I think that’s all I need to say. 

 

 So if we just hand those out to the parties – they’re 

the orders.  It’s possible that there may be some 

refinement of the orders before they’re finally published, 

so, but they will just be minor corrections, I would have 

thought.  They’re the orders that I propose.  So I thank 

the parties for their participation in these proceedings.  

They’re the exhibits, there’s that, and I think we are 

adjourned.  We’re adjourned.  Thank you. 

 

AT 2.56 PM THE MATTER WAS ADJOURNED ACCORDINGLY 
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