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10.50.28 T. DESAI, MR 

HIS HONOUR:   Can I just take appearances?  I appreciate 

there’s the issue of representation of the claimants in 

this particular matter, which I will come to in a moment, 

but I will just identify the parties that are present.  So, 

Benaz Desai.  Thank you, Ms Desai.  And Rajendra Desai. 

 

R. DESAI, MR:   Yes, please. 

 

HIS HONOUR:   And your name is Afsaneh Cooper.  Thank you, 

Ms Cooper.  Mr Woodford, you appear for the defendant. 

 

WOODFORD, MR:   For Ms Cooper, your Honour, who wants to 

say a few things herself. 

 

HIS HONOUR:   Sorry? 

 

WOODFORD, MR:   She wants to say a few things herself. 

 

HIS HONOUR:   Well, I will say something about that in a 

moment.  But there’s a very basic preliminary issue, which 

is representation of – you can both take a seat – 

representation of the claimants in this matter.  Can I just 

ask, you are the son of the claimants;  is that correct? 

 

T. DESAI, MR:   Yes, your Honour, yes. 

 

HIS HONOUR:   Can I just ask you to stand up, please.  

First of all, if you would be just kind enough to just 

identify yourself by name. 

 

T. DESAI, MR:   Tyrone Desai. 

 

HIS HONOUR:   Tyrone Desai. 

 

T. DESAI, MR:   Yes. 

 

HIS HONOUR:   Okay.  So, Mr Desai, there was an application 

by you to represent your parents, the claimants in this 

matter. 

 

T. DESAI, MR:   Yes. 

 

HIS HONOUR:   First of all, you’re not a legal 

practitioner;  correct? 

 

T. DESAI, MR:   No. 

 

HIS HONOUR:   All right.  Well, I’ve got to decide that 

issue first, before we progress any further. 
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T. DESAI, MR:   Yes. 

 

HIS HONOUR:   I just want to ask you a couple of questions 

about that.  The reason I need to ask these questions is 

that in these proceedings, I have to decide that there are 

exceptional reasons, which would justify you appearing for 

the claimants because you’re not a legal practitioner. 

 

T. DESAI, MR:   Yes. 

 

HIS HONOUR:   Now, just – I will just identify, that arises 

by virtue of section 44, subsections 2 and 3 of the 

Magistrates Court (Civil Proceedings) Act.  So in these 

types of proceedings, to put it in fairly simple terms, it 

is very unusual for parties to be represented by someone 

who’s not a legal practitioner. 

 

T. DESAI, MR:   Okay. 

 

HIS HONOUR:   But the Act does allow me to approve that, 

providing I’m satisfied that there are exceptional 

circumstances that exist.  So first of all, Mr Woodford, 

you don’t oppose the application. 

 

WOODFORD, MR:   No, no, your Honour. 

 

HIS HONOUR:   All right.  Whether you need to say any more 

about that – no, Ms Cooper, please don’t interrupt.  Okay, 

so that’s the first thing;  you don’t oppose the 

application. 

 

WOODFORD, MR:   No. 

 

HIS HONOUR:   Right.  Now, Mr Desai, am I correct in saying 

that you have appeared as the advocate for parents, the 

claimants, previously? 

 

T. DESAI, MR:   That’s right, your Honour.  In all previous 

instances I have. 

 

HIS HONOUR:   Okay.  Now, this matter was previously listed 

for trial, as I understand it, on 20 August last year. 

 

T. DESAI, MR:   That’s right. 

 

HIS HONOUR:   And am I correct in saying that you were 

approved in relation to that trial, to act as the advocate? 

 

T. DESAI, MR:   I believe so, yes. 
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HIS HONOUR:   Well, I’m assuming that’s the case because 

you did in fact speak on their behalf at that. 

 

T. DESAI, MR:   Yes, I did. 

 

HIS HONOUR:   Now, I acknowledge that the trial didn’t 

proceed in its formal sense, but you were approved, were 

you, to appear? 

 

T. DESAI, MR:   That’s right, yes. 

 

HIS HONOUR:   And you appeared on behalf of your parents 

since then. 

 

T. DESAI, MR:   Yes. 

 

HIS HONOUR:   I see.  And I think in the application that I 

saw you refer to your parents having some difficulties in 

terms of their health. 

 

T. DESAI, MR:   Yes, and obviously the duration of this 

proceeding going for so long has caused them some stress 

and anxiety as well.  So I believe they’re unable to 

properly represent their position in this instance.   

 

HIS HONOUR:   I see.   

 

T. DESAI, MR:   Along with some other health reasons as 

well. 

 

HIS HONOUR:   Okay.  Ms Cooper, I do not want you to put 

your hand up and interrupt.  You’ve got counsel 

representing you, to speak on your behalf. 

 

COOPER, MS:   No, I – we can – my representation is two 

way. 

 

HIS HONOUR:   No, it’s not. 

 

COOPER, MS:   You said to me that.  You apply that I can 

also speak because all the information - - -  

 

HIS HONOUR:   Okay.  So I need to just make some general 

comments here. 

 

COOPER, MS:   Yes. 

 

HIS HONOUR:   When I conduct proceedings for this type of 

matter, in every court that I preside over, I have a rule 

which I apply quite rigidly, that only one person can speak 
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at any one time.  The rule is there for obvious reasons.  

It’s simply not possible for me to - - -  

 

COOPER, MS:   I talk this though. 

 

HIS HONOUR:   It’s simply not possible for me to conduct 

the proceedings appropriately;  for me to hear what’s said 

by the participants in the proceedings, if more than one 

person is speaking at one time.  Now, in order to enforce 

that at a practical level, I get to decide who speaks at 

any particular time in the proceedings.  And it’s very 

important that people don’t interrupt while a person in the 

proceedings is speaking. 

 

COOPER, MS:   No, I want to just pass this to you. 

 

HIS HONOUR:   No, I don’t - - -  

 

COOPER, MS:   Because this is my drawing.  I have done the 

engineering drawing. 

 

HIS HONOUR:   Ms Cooper, I need you to just pause.  Okay, I 

don’t mean to be discourteous.  I just need to do things in 

order. 

 

COOPER, MS:   No, he has applied from the court to give the 

presentation that includes me - - -  

 

HIS HONOUR:   No, hold on, hold.  I haven’t finished - - -  

 

COOPER, MS:   Because he has not been in this case. 

 

HIS HONOUR:   Ms Cooper, I need you to pause. 

 

COOPER, MS:   Yes. 

 

HIS HONOUR:   Okay.  I need you just to offer this degree 

of respect to the court;  that if I ask you to pause, I 

just wish you to stop speaking, okay. 

 

COOPER, MS:   Okay. 

 

HIS HONOUR:   If you could just do that for me, that would 

be appreciated.  So I haven’t heard yet from Mr Desai about 

his representation, his application to represent or be the 

advocate for his parents, the claimants.  So I just want to 

hear from him and then I will invite Mr Woodford and 

yourself to say anything - - -  

 

COOPER, MS:   I do not agree that he become a 

representative of his parents because of his behaviour. 
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HIS HONOUR:   I haven’t heard him yet.  So you need to just 

pause.  Mr Desai, is there anything further you wish to say 

in relation to your application to represent? 

 

T. DESAI, MR:   Yes, your Honour.  So along with speaking 

on their behalf in previous proceedings, I’ve also been 

liaising with Mr Woodford through this process, in trying 

to come to a conclusion.  I have prepared all the 

background documentation.  So I’m quite familiar with it 

and that’s why I feel I can - - -  

 

COOPER, MS:   And that is why I don’t agree because I do 

not write to (indistinct). 

 

HIS HONOUR:   Take a seat.  I haven’t invited you to make 

submissions yet, Ms Cooper.  So please pause.  You don’t 

wish to say anything further? 

 

T. DESAI, MR:   No, your Honour. 

 

HIS HONOUR:   Take a seat, please, Mr Desai.  Mr Woodford. 

 

WOODFORD, MR:   I understand Mr Desai is also a town 

planner, your Honour, which tells us some background. 

 

HIS HONOUR:   I understand.  Is that correct, is it, Mr 

Desai? 

 

T. DESAI, MR:   Yes, your Honour. 

 

HIS HONOUR:   Okay.  All right.  You don’t object. 

 

WOODFORD, MR:   No, your Honour. 

 

HIS HONOUR:   Okay.  Ms Cooper. 

 

COOPER, MS:   She’s very – he is very aggressive.  He has a 

case in the emergency police that he wanted to assault me 

when I went to him to talk about the encroachment and that 

he has claimed lies into his affidavit last time.  In the 

front yard, he has started punching to my nose and I ran 

away.  I could die at that time.  My heart could have 

stopped at 67.  And I went to the emergency police and 

called.  They opened – they opened the case.   

 

 The policeman came to their house.  They talked to the 

parents and because he is interfering a lot, I had to go 

and measure by a very long – a tapping of the hose – the 

width of their yard.  And I am an engineer.  I have done 

all the drawing in this item for you, that I have given – I 

have solved the problem of the retaining walls of this 
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boundary with seven building applications so far.  And the 

Shire has - - -  

 

HIS HONOUR:   Okay, all right.  So I’m going to ask you to 

pause, Ms Cooper. 

 

COOPER, MS:   And he wanted to punch into my nose. 

 

HIS HONOUR:   I will ask you to pause. 

 

COOPER, MS:   Yes.  And the police (indistinct) - - -  

 

HIS HONOUR:   I will ask you to pause, Ms Cooper. 

 

COOPER, MS:   Yes. 

 

HIS HONOUR:   Ms Cooper is now getting into matters, which 

in my view are not relevant to the application by Mr Desai 

to represent his parents as the applicant. 

 

COOPER, MS:   He has been corrupted - - -  

 

HIS HONOUR:   I will ask you to pause. 

 

COOPER, MS:   Yes, he has no time for me. 

 

HIS HONOUR:   Ms Cooper, when I ask you to pause, I really 

would like you to do that. 

 

COOPER, MS:   Yes. 

 

HIS HONOUR:   All right.  Okay.  So I’ve set out the test I 

have to apply here.  I am prepared to grant the application 

by Mr Desai to represent his parents, the claimants in this 

matter.  The reason I have made that decision is that Mr 

Desai has been given leave to appear as an advocate at a 

trial previously.  I’ve taken into account the nature and 

history of the proceedings that I am now presiding over.   

 

 I take into account that Mr Woodford, as counsel for 

Ms Cooper, does not oppose the application.  I take into 

account the – Mr Desai Junior’s previous involvement in 

these proceedings as advocate, which enables him, in my 

view, to properly represent the claimants.  So for that 

combination of reasons, I’m satisfied that I should grant 

the application. 

 

COOPER, MS:   Can I make a condition for this 

representation? 
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HIS HONOUR:   I’ve made my decision.  Okay.  So I now just 

wish to address something.  Ms Cooper, could I really ask 

that you do not interrupt me while I’m speaking? 

 

COOPER, MS:   Yes. 

 

HIS HONOUR:   Okay.  Thank you very much for that.  This 

matter has had a long history.  It’s over two years old 

from when the claim was – or the application was first 

lodged.  There has been a vast amount of documentation 

lodged with the court.  however, the matter came before 

Magistrate Darge on 13 April 2022, and he made two orders.  

The second order was dismissing some form 23 applications 

that were then before him.  I will put those to one side.   

 

 The more important order he made was an order which 

had the effect of significantly narrowing the issue for my 

determination at the trial today.  I will read the order 

that he made.  The order was as follows: 

 

The claim is listed for trial on 27 July –  

 

today – 

 

to determine which fence, Ekodeck or Colorbond, is 

appropriate to repair by way of replacement the damaged 

dividing fence between 62 and 64 Calley Drive, Leeming. 

 

So that order was made on 13 April.  And, as I’ve already 

mentioned, it had the effect of identifying a very narrow 

for my determination today.  I intend to give absolute 

respect to that order made by Magistrate Darge and ensure 

that the parties in today’s proceedings conduct their cases 

with that order in mind.  So they need to – the parties 

need to remind themselves that that is the only issue that 

I am here to determine today.   

 

 And I’m going to adopt a very strict approach in terms 

of not allowing any submissions or evidence that don’t 

address that narrow issue that has been identified for 

trial for determination by Magistrate Darge.  So on its 

face, the order requires me to determine a choice between 

two types of dividing fences – the Ekodeck or the Colorbond 

fence.   

 

 I do acknowledge however, that there are some 

subsidiary issues that are probably necessary for me to 

determine, which provide some appropriate context to my 

decision as to what type of dividing fence is appropriate 

here.  That is, as between the Ekodeck fence or a Colorbond 

brand fence.  So I strongly suspect that those subsidiary 
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issues are not in dispute and what I wish to do right at 

the outset is just identify what those subsidiary issues 

are and just see if we can have some agreement in relation 

to them.   

 

 So that at the end of the day, my choice, based on the 

evidence that I will hear today, is simply as to what type 

of fence is appropriate, with those two choices being the 

only two choices which are open.  So I’m sure I’m correct 

in saying that the decision I make about what type of 

dividing fence is necessary, presupposes that the existing 

fence requires repair by virtue of replacement.  Mr Desai, 

am I correct in saying that? 

 

T. DESAI, MR:   Yes, your Honour. 

 

HIS HONOUR:   Mr Woodford, am I correct in saying that? 

 

WOODFORD, MR:   Yes, your Honour. 

 

HIS HONOUR:   That really is – the order made by Magistrate 

Darge really – in fact, the words of the order really are 

based on that assumption.  Please don’t interrupt, Ms 

Cooper.  So that’s the first thing.  The parties agree that 

the fence is in need of repair and that it needs to be 

replaced.  So that’s not in dispute.  As to the line of the 

fence, well, I’m assuming that the replacement fence would 

run along an identical line as the existing fence.  Am I 

correct in saying that, Mr Desai? 

 

T. DESAI, MR:   Yes, your Honour. 

 

HIS HONOUR:   Am I correct in saying that, Mr Woodford?  

Don’t interrupt, Ms Cooper. 

 

WOODFORD, MR:   Subject – well, there is a – a surveyor has 

done the boundary.  So it would be along the line of the 

surveyor’s - - -  

 

HIS HONOUR:   Well, is there any dispute as to whether the 

existing fence is along that boundary? 

 

COOPER, MS:   Yes. 

 

HIS HONOUR:   Don’t interrupt, Ms Cooper, please. 

 

WOODFORD, MR:   I’m not aware of that, your Honour.  I was 

always assuming that the fence would be along what the 

surveyor drew, rather than any other - - -  
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HIS HONOUR:   All right.  So as to the line of the fence, 

it’s agreed that it would be along the line which is 

determined by – has already been determined? 

 

WOODFORD, MR:   Yes, the surveyor - - -  

 

HIS HONOUR:   By a surveyor. 

 

WOODFORD, MR:   Yes. 

 

HIS HONOUR:   As the appropriate boundary line.   

 

WOODFORD, MR:   Yes. 

 

HIS HONOUR:   Correct, Mr Woodford? 

 

WOODFORD, MR:   Yes. 

 

HIS HONOUR:   Correct, Mr Desai? 

 

T. DESAI, MR:   Yes, your Honour.  There was never any 

objection from us on the issue, yes. 

 

HIS HONOUR:   Yes, okay.  I’m dealing here with issues 

which I strongly suspect are not in dispute, but I just 

want to be really clear because once we put these to one 

side, it really then becomes a decision for me, simply as 

to the type of fence that I should order be erected, with 

only those two choices available.  So that’s the line of 

the fence.  The length of the fence, is that the same 

length as the existing dividing fence, Mr Desai? 

 

T. DESAI, MR:   Your Honour, I think in agreement with the 

defendant, we propose for it to just go as far forward as 

possible.  So to the front setback area. 

 

HIS HONOUR:   Can someone give me a length in metres? 

 

T. DESAI, MR:   34 metres. 

 

HIS HONOUR:   34 metres.  And is the start point and the 

end point of that distance clear? 

 

T. DESAI, MR:   Yes.  On the – it’s on the survey.  So 

there has been a survey for the boundary, which has been 

completed.   

 

HIS HONOUR:   Yes. 

 

T. DESAI, MR:   Which shows where the new fence - - -  
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HIS HONOUR:   Sorry, would be the entire boundary? 

 

T. DESAI, MR:   Yes, your Honour. 

 

HIS HONOUR:   So the entire length of both blocks? 

 

T. DESAI, MR:   Yes, your Honour. 

 

HIS HONOUR:   Is that agreed, Mr Woodford? 

 

WOODFORD, MR:   Well, there’s a change in instructions on 

that, your Honour.  It’s now from – on behalf of Ms Cooper, 

it’s 30 metres. 

 

COOPER, MS:   Can I talk myself? 

 

HIS HONOUR:   No, you can’t, Ms Cooper.  You’ve got 

counsel.  So what’s the – where’s the difference;  at the 

front or the back?  Presumably the front. 

 

WOODFORD, MR:   At the front, yes. 

 

HIS HONOUR:   So your client’s position – sit down, please, 

Ms Cooper.  Your position is that the fence should start at 

the back, right at the back boundary and extend 30 metres 

to the front. 

 

WOODFORD, MR:   And proceed – yes, that’s right. 

 

COOPER, MS:   No, no, wrong.  Can I talk? 

 

WOODFORD, MR:   Can I have some - - -  

 

HIS HONOUR:   Take instructions from your client.  Mr 

Woodford, I know you’re in a very difficult position here 

in some ways, but you are counsel;  you speak for your 

client.  

 

WOODFORD, MR:   Yes. 

 

HIS HONOUR:   All right.  You need to get instructions from 

her.  I just need to know the answer to this question:  

what is your client’s position in terms of the length of 

the fence and where does that start and where does it 

finish?  No, I just need to know the answer, Mr Woodford. 

 

COOPER, MS:   30 metres. 

 

HIS HONOUR:   I don’t want to know why a particular 

position is adopted.  I just want to know what the position 

is. 
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WOODFORD, MR:   Well, the position is that – Ms Cooper’s 

position, your Honour, is that it’s a 30 metre fence. 

 

COOPER, MS:   30 metres. 

 

HIS HONOUR:   Yes. 

 

WOODFORD, MR:   Practically speaking, it must be from the 

back boundary, forwards. 

 

HIS HONOUR:   Yes. 

 

WOODFORD, MR:   There can’t be a gap at the back. 

 

HIS HONOUR:   Well, okay.  Ms Cooper, take a seat, please 

and please don’t interrupt.  Is your client’s position that 

there should be any gap in the fence? 

 

WOODFORD, MR:   No. 

 

HIS HONOUR:   So 30 metres from the back. 

 

WOODFORD, MR:   From the rear boundary to - - -  

 

HIS HONOUR:   Yes, okay.  So that’s what I asked before. 

 

WOODFORD, MR:   Yes. 

 

HIS HONOUR:   All right.  Your client’s position? 

 

WOODFORD, MR:   There is a wall at the front of the – Mr 

- - -  

 

HIS HONOUR:   Let Mr Woodford speak, please. 

 

WOODFORD, MR:   There’s a wall at the front of Mr Desai’s 

block. 

 

HIS HONOUR:   Along the dividing line or broadly speaking 

along the dividing line? 

 

WOODFORD, MR:   It goes close. 

 

HIS HONOUR:   All right. 

 

COOPER, MS:   Five centimetres. 

 

WOODFORD, MR:   It’s five centimetres off the boundary. 

 

HIS HONOUR:   Okay.  All right.   
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WOODFORD, MR:   And that appears to be a gap in the fence. 

 

HIS HONOUR:   So the wall is how long? 

 

COOPER, MS:   Five and a half;  five and a half. 

 

WOODFORD, MR:   Five and a half metres. 

 

HIS HONOUR:   So your client’s position is that the fence 

should run from the back boundary to the wall. 

 

WOODFORD, MR:   To the wall and then proceed from the end 

of the wall, onto the front footpath. 

 

COOPER, MS:   Next to the front footpath because, your 

Honour, at the (indistinct) road, you cannot have a fence 

all through.  30 metre all up.  I’ve checked this with the 

council.   

 

WOODFORD, MR:   So the question for your Honour - - -  

 

HIS HONOUR:   What is the distance from the edge of the 

wall to the footpath, please? 

 

COOPER, MS:   About five metres. 

 

HIS HONOUR:   So the total fence in fact is 35 metres. 

 

COOPER, MS:   That’s - - -  

 

HIS HONOUR:   Hold on.  Let Mr Woodford speak.  30 metres 

to the wall and then five metres from the wall to the 

footpath. 

 

WOODFORD, MR:   Yes, yes. 

 

HIS HONOUR:   That’s your client’s position. 

 

WOODFORD, MR:   34.16. 

 

COOPER, MS:   34 is the boundary. 

 

WOODFORD, MR:   Is the boundary.   

 

HIS HONOUR:   Yes.  And that would take it from the edge of 

the wall to the footpath, essentially. 

 

WOODFORD, MR:   Yes.  And the question for your Honour 

would be whether or not that gap should be there because 

that effectively interrupts the fence, and the fence 

carries on. 
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COOPER, MS:   148 centimetres. 

 

HIS HONOUR:   Don’t interrupt, please, Ms Cooper.  Hold on, 

Mr Desai.  Is the wall, according to you, Mr Woodford, or 

your client, is it within one or other of the boundary of 

the properties? 

 

WOODFORD, MR:   It’s within - - -  

 

HIS HONOUR:   Let me rephrase the question.  Is it entirely 

within one or other of the boundaries? 

 

WOODFORD, MR:   As I understand it, it is. 

 

HIS HONOUR:   Which one? 

 

WOODFORD, MR:   The Desai boundary.  Within the Desai 

boundary. 

 

HIS HONOUR:   Within the Desai boundary;  I see. 

 

WOODFORD, MR:   It starts about five centimetres in there. 

 

HIS HONOUR:   So it’s entirely in the Desai boundary, okay. 

 

COOPER, MS:   It’s joined to everything – joined - - -  

 

HIS HONOUR:   Okay.  If your client – no, just remind me 

what number your client is. 

 

COOPER, MS:   And it’s cracked;  it’s cracked. 

 

WOODFORD, MR:   Are you 62? 

 

COOPER, MS:   62 Calley Drive. 

 

HIS HONOUR:   Okay. 

 

R. DESAI, MR:   62 is ours.   

 

COOPER, MS:   The wall is cracked. 

 

HIS HONOUR:   Hold on.  Forget about – please don’t 

interrupt.  Okay.  So the Desais are 64.  You’re 64, Mr 

Desai? 

 

R. DESAI, MR:   No, we are 62. 

 

T. DESAI, MR:   62, your Honour. 

 

COOPER, MS:   We are 64 and theirs is 62. 
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WOODFORD, MR:   Sorry, your Honour. 

 

HIS HONOUR:   Ms Cooper is 64, okay.   

 

COOPER, MS:   Yes. 

 

HIS HONOUR:   Right.  So do you know how high the wall is? 

 

WOODFORD, MR:   It’s about three - - -  

 

COOPER, MS:   1.4 metre at the front and 1.8 metre at the 

back. 

 

WOODFORD, MR:   It’s a high – it runs from the house - - -  

 

HIS HONOUR:   And the length of the wall is about five 

metres, did you say? 

 

COOPER, MS:   1.4 metres, 1.8 metres. 

 

WOODFORD, MR:   Yes, the high point - - -  

 

COOPER, MS:   1.4 metre high. 

 

WOODFORD, MR:   1.4 at the front of the wall. 

 

COOPER, MS:   1.8. 

 

WOODFORD, MR:   And 1.8 at the rear part of the wall. 

 

COOPER, MS:   Yes. 

 

HIS HONOUR:   So 1.8 at the – where the point wall is 

closest to the house. 

 

WOODFORD, MR:   Yes. 

 

HIS HONOUR:   Going down to 1.4 where it’s closest to the 

footpath;  correct? 

 

WOODFORD, MR:   Yes, yes. 

 

COOPER, MS:   Yes. 

 

COOPER, MS:   148 centimetres stand above the natural 

ground but behind is different. 

 

HIS HONOUR:   So if I were to make an order that the fence 

run behind – essentially behind the wall, on the boundary 

line, well, that would be somewhat nonsensical, wouldn’t 

it? 
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WOODFORD, MR:   Well, the wall would still be there, and 

the fence would be there.   

 

HIS HONOUR:   The fence would be on the boundary and there 

would be a very small gap and then the wall would be on the 

Desai’s side;  correct? 

 

WOODFORD, MR:   Yes. 

 

COOPER, MS:   No, no.   

 

HIS HONOUR:   So – okay.  So is it part of your application 

that the wall be removed? 

 

COOPER, MS:   No, the structural engineer says. 

 

HIS HONOUR:   It can’t – that can’t be because it’s not 

your client’s structure.   

 

WOODFORD, MR:   That’s correct, your Honour. 

 

HIS HONOUR:   It can’t be the subject of a dividing fence. 

 

COOPER, MS:   This has to be removed, otherwise we cannot 

install this, and this structural engineer says.  My 

structural engineer said, not yours. 

 

WOODFORD, MR:   The problem, as my instructions with the 

wall is that it can’t be there because at the base of the 

fence there has to be a retaining wall.  And this wall 

won’t accommodate a retaining wall.   

 

HIS HONOUR:   They’re words I don’t want to hear much, 

those two words “retaining wall”, but I’m just trying to 

understand the position with respect to line, length and 

height I will come to. 

 

COOPER, MS:   148 centimetres sand behind it.  It’s up to 

the top is the sand.  It has to be removed.  It is too much 

sand behind it.  It is to the top is sand behind it. 

 

HIS HONOUR:   See I can’t make any orders – I just simply 

can’t make orders with respect to removal of the wall;  I 

can’t.  Do you agree with that, Mr Woodford, as a matter of 

law I can’t? 

 

WOODFORD, MR:   I can’t ask that of you. 

 

COOPER, MS:   You can’t – if you let me to speak. 

 



KM  MC/CIVIL/FR/GEN 645/2020 

 

27/7/22  17 

10.50.28 WOODFORD, MR 

HIS HONOUR:   No, Ms Cooper.  I’m not going to let you 

speak because - - -  

 

COOPER, MS:   You can talk to the Shire. 

 

HIS HONOUR:   - - - there seems to be agreement - - -  

 

COOPER, MS:   Shire - - -  

 

HIS HONOUR:   Don’t interrupt, Ms Cooper.  I’m starting to 

lose my patience a bit.  You don’t want me to do that.   

 

WOODFORD, MR:   I can’t ask for an order. 

 

HIS HONOUR:   No.  Because there seems no dispute that the 

wall is entirely within the boundary of your opponents;  

correct?  Yes, okay.  So I suppose one option is to adopt 

the approach that your client advocates for, for there to 

be a gap essentially in the fence.  I will ask Mr Desai 

what he says about that.  But otherwise, the fence just has 

to go behind the wall.  That’s just how it has to be done. 

 

WOODFORD, MR:   Yes. 

 

HIS HONOUR:   Yes. 

 

HIS HONOUR:   Because I don’t have any choice, I think.  

Somebody can try to persuade me otherwise but - - -  

 

COOPER, MS:   Ask – tell them that I want to remove all of 

my retaining wall. 

 

WOODFORD, MR:   The quotes for the work don’t point to a 

difficulty. 

 

COOPER, MS:   No, I want to remove my retaining walls, all 

of my retaining - - -  

 

HIS HONOUR:   I mean, it can be done by consent. 

 

COOPER, MS:   No, not correct.  Say that, say that. 

 

HIS HONOUR:   But the removal of the wall – but that’s a 

question for Mr Desai. 

 

COOPER, MS:   I want to remove all of my retaining walls 

from next to the side, all of them. 

 

HIS HONOUR:   Sorry, Mr Woodford, what was that? 

 

WOODFORD, MR:   Ms Cooper is just - - -  



KM  MC/CIVIL/FR/GEN 645/2020 

 

27/7/22  18 

10.50.28 COOPER, MS 

COOPER, MS:   I told a million times. 

 

WOODFORD, MR:   - - - was instructing me that she wishes to 

remove all of the retaining walls along the entire 

boundary. 

 

HIS HONOUR:   Yes.  So I’m not making any orders with 

respect to retaining walls at all.  So that’s not going to 

happen, Ms Cooper.   

 

COOPER, MS:   Well, I really want to - - -  

 

HIS HONOUR:   Magistrate Darge told you that about 10 times 

last time.  And I don’t want to have to keep repeating 

that. 

 

COOPER, MS:   But they made a mistake for the age of the 

matter. 

 

HIS HONOUR:   No, doesn’t matter;  doesn’t matter.  I’m not 

saying anything about retaining walls in this hearing 

today. 

 

COOPER, MS:   Not the retaining – even the fence;  even the 

fence. 

 

HIS HONOUR:   Just take a seat please, Mr Woodford. 

 

COOPER, MS:   The age of the matter. 

 

HIS HONOUR:   I will ask you not to interrupt, Ms Cooper. 

 

WOODFORD, MR:   There is a matter I should – while we’re on 

retaining walls, your Honour, there is a matter I wanted to 

raise about that.  And that might have something to do with 

the ability of the fence to stand up without a retaining 

wall. 

 

HIS HONOUR:   Are you asking me to ignore the order made by 

Magistrate Darge as to the issues for determination today? 

 

WOODFORD, MR:   No, I – there is an answer to that issue, 

but I wanted to, on Ms Cooper’s behalf, to flag it if I 

can.  There is a question as to whether the fence will 

stand up without a retaining wall and that might go to 

whether the - - -  

 

HIS HONOUR:   That has to be the subject of some separate 

action because Magistrate Darge has decided that - - -  

 

COOPER, MS:   He (indistinct)  
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HIS HONOUR:   - - - no orders can be made with respect to 

retaining walls because it’s not - - -  

 

COOPER, MS:   I will remove all of my retaining. 

 

HIS HONOUR:   In this type of application, there’s no power 

to do so. 

 

WOODFORD, MR:   Yes, and for Ms Cooper’s benefit, there is 

a power in the Local Government Act for the Shire to take 

control of that. 

 

HIS HONOUR:   I’m not saying there’s not some other legal 

avenue to address those issues.  I’m just going to make an 

order today hopefully – maybe, I hope today, maybe not but 

depending on the evidence.  Type of fence, line of fence, 

length of fence, height of fence and then what orders might 

be necessary to get that done.  That’s what I’m going to be 

doing today.  So line we’ve settled, along the dividing 

line as determined by the surveyor’s report. 

 

COOPER, MS:   Yes. 

 

HIS HONOUR:   Length, we’re still discussing, and I will 

come to height.  And then of course, there’s type. 

 

WOODFORD, MR:   Yes. 

 

HIS HONOUR:   They’re the only issues that I’m going to be 

determining today. 

 

WOODFORD, MR:   Yes, yes, your Honour. 

 

HIS HONOUR:   And any – as I say, any evidence or 

submissions that address anything other than those issues, 

I’m not going to allow.  Don’t interrupt, Ms Cooper.  Mr 

Desai, so we’re still on the length of the fence. 

 

T. DESAI, MR:   Yes, your Honour. 

 

HIS HONOUR:   I suppose it goes a little bit beyond that 

because we’ve got this wall. 

 

T. DESAI, MR:   Yes. 

 

HIS HONOUR:   What’s your position? 

 

T. DESAI, MR:   So it’s completely within our boundary. 

 

HIS HONOUR:   Yes.  No dispute about that. 
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T. DESAI, MR:   No dispute about that. 

 

HIS HONOUR:   So I can’t make any orders making your – 

those who you represent to – to removing it or anything 

like that. 

 

T. DESAI, MR:   Yes. 

 

HIS HONOUR:   I don’t have the power. 

 

T. DESAI, MR:   I would also like to point out the fact 

that the fence which was damaged ran in front of that wall.  

So - - -  

 

HIS HONOUR:   So the existing fence is behind the wall? 

 

T. DESAI, MR:   Yes.  So you can see that picture there. 

 

HIS HONOUR:   No, well, I can’t really see that but that 

doesn’t matter. 

 

T. DESAI, MR:   Yes. 

 

HIS HONOUR:   So the existing fence is behind the wall? 

 

T. DESAI, MR:   It was before it fell down.  Yes, your 

Honour. 

 

HIS HONOUR:   Sure.  But – yes, okay.  What’s the gap 

between the fence and the - - -  

 

COOPER, MS:   Five centimetres. 

 

HIS HONOUR:   - - - edge of the wall? 

 

T. DESAI, MR:   Yes, probably a few centimetres. 

 

HIS HONOUR:   Okay.  All right. 

 

COOPER, MS:   Five centimetres. 

 

HIS HONOUR:   Okay.  So – all right.  Well – and then I 

think Ms Cooper’s position is that the fence should go 

essentially to the footpath. 

 

COOPER, MS:   Yes. 

 

T. DESAI, MR:   Yes, so - - -  

 

COOPER, MS:   No, there is a rule;  there is a rule. 
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HIS HONOUR:   Do you – so you’re 34 metres - - -  

 

T. DESAI, MR:   Yes. 

 

HIS HONOUR:   - - - does that end at the edge of the wall? 

 

T. DESAI, MR:   So it starts from the rear boundary. 

 

HIS HONOUR:   Yes. 

 

T. DESAI, MR:   And it goes in front of the wall, all the 

way to her post box, which opens - - -  

 

COOPER, MS:   That is on boundary line. 

 

T. DESAI, MR:   Which opens on our side.  So we have to 

- - -  

 

HIS HONOUR:   If you interrupt again, Ms Cooper, I’m really 

going to have to consider.  You’ve got counsel here.  I 

might have to consider ejecting you from these proceedings.  

I really don’t want to do that.   

 

COOPER, MS:   Magistrate, I keep - - -  

 

HIS HONOUR:   Hold on, hold on, Ms Cooper.  You need to 

listen. 

 

COOPER, MS:   Just for a while, I can go outside. 

 

HIS HONOUR:   You need to listen to me.  You really just 

have to make an effort to listen.  I said to you at the 

start that I have to conduct these proceedings where only 

person is speaking at one time.  So Mr Desai is speaking 

and you’re interrupting.  You’re an obviously intelligent 

woman.  I’m sure you can understand the concept that only 

one person is allowed - - -  

 

COOPER, MS:   But I don’t have eight years time to deal 

with lies that he say to me. 

 

HIS HONOUR:   Okay.  I’m instructing you - - -  

 

COOPER, MS:   I don’t have eight years. 

 

HIS HONOUR:   - - - not to interrupt while Mr Desai is 

addressing me. 

 

COOPER, MS:   I can go outside and sit.  And he sit here.  

He doesn’t need me to be here.  Because they told me that I 

can speak.  If I can’t speak, I have to go outside.  
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Because they told me before I and him both can speak 

because I have the knowledge.   

 

HIS HONOUR:   Well, there might - - -  

 

COOPER, MS:   He’s the advisor.   

 

HIS HONOUR:   Hold on. 

 

COOPER, MS:   He doesn’t have the knowledge. 

 

HIS HONOUR:   Okay, right.  Ms Cooper, there may be 

occasions where I invite you personally - - -  

 

COOPER, MS:   I got outside and sit. 

 

HIS HONOUR:   Ms Cooper, listen, please.  There may be 

occasions in these proceedings where I will invite you to 

address the court personally.  But until I do that, you 

just can’t speak. 

 

COOPER, MS:   Then I don’t need a lawyer then. 

 

HIS HONOUR:   Well - - -  

 

COOPER, MS:   Because of the information might disadvantage 

me.  Lack of wrong information might make me to come to 

this court another eight years.  This has been in the past.  

Five years it has been in court because of the lies they 

said. 

 

HIS HONOUR:   All right.  I’m just simply directing you not 

to interrupt while Mr Desai is speaking. 

 

COOPER, MS:   I can go outside and sit.  Not be a part of 

this. 

 

HIS HONOUR:   That’s a matter entirely for you. 

 

COOPER, MS:   He is the defendant then. 

 

HIS HONOUR:   If you wish to go outside, you can go 

outside.  But that means you don’t get to hear the 

proceedings. 

 

COOPER, MS:   That’s right.   

 

HIS HONOUR:   Okay. 

 

COOPER, MS:   Because they told me when I came to court 

that I - - -  
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HIS HONOUR:   Ms Cooper, can I just ask this question:  are 

you unable to comply with my direction not to interrupt?  

You can’t do that. 

 

COOPER, MS:   Well, I just want to give this one to you. 

 

HIS HONOUR:   No, but you will get a - - -  

 

COOPER, MS:   And then I do not have to talk. 

 

HIS HONOUR:   You will get a chance at the appropriate time 

to do that.  But when - - -  

 

COOPER, MS:   But that is too late. 

 

HIS HONOUR:   No, no, it’s not too late.  We’re addressing 

a very particular issue.  I’m asking Mr Desai some 

questions.  Are you unable to not interrupt? 

 

COOPER, MS:   No, if you want to just talk to Mr Desai and 

Mr Woodford, I should not be here because they told me 

different things.  They told me I can talk. 

 

HIS HONOUR:   Ms Cooper, I just need to ask this very 

simple question.  I’ve given you a direction not to 

interrupt while Mr Desai is speaking - - -  

 

COOPER, MS:   But he is always talking, not me. 

 

HIS HONOUR:   Please listen;  please listen. 

 

COOPER, MS:   Yes. 

 

HIS HONOUR:   Are you unable to do that?  Do you have some 

- - -  

 

COOPER, MS:   I can sit.   

 

HIS HONOUR:   Yes. 

 

COOPER, MS:   But I have to understand - - -  

 

HIS HONOUR:   Please do that. 

 

COOPER, MS:   - - - whether I have the right to speak. 

 

HIS HONOUR:   Please pause and don’t interrupt.  Mr Desai.  

So the existing fence goes to the letterbox essentially;  

is that right? 
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T. DESAI, MR:   No, the existing fence stops in between of 

that five metre brick wall. 

 

HIS HONOUR:   So halfway along the wall essentially. 

 

T. DESAI, MR:   Yes, yes. 

 

HIS HONOUR:   I see.  So you don’t see any fence behind the 

wall? 

 

T. DESAI, MR:   No.  Yes, only halfway off that brickwork, 

yes. 

 

HIS HONOUR:   No, I understand.   

 

T. DESAI, MR:   Yes. 

 

HIS HONOUR:   Okay.  But you’re saying that it should 

proceed to the letterbox. 

 

T. DESAI, MR:   I will just add that the only reason why we 

propose it to go to the letterbox was in previous 

proceedings, the defendant agreed to have it to the post 

box, so our grasses don’t touch and things like that.  But 

if it makes it easier to stop it before the wall, I’m happy 

to do that as well. 

 

HIS HONOUR:   Well, I think Ms Desai’s position is that she 

wants it to go to the post box.  You don’t mind. 

 

T. DESAI, MR:   I’m happy for it to go to – we’re happy for 

it to go to the post box. 

 

HIS HONOUR:   She wants it to go to the footpath.  Is there 

any difference between the foot – the letterbox and the 

footpath? 

 

T. DESAI, MR:   I will just add, there’s no footpath.  Her 

post box opens on our side.  So technically the fence can’t 

go in front of her post box because then the mail can’t go 

in the post box.  So it would have to stop just before. 

 

HIS HONOUR:   Just before the post box. 

 

T. DESAI, MR:   Yes. 

 

HIS HONOUR:   And presumably the post box is the line of – 

the front line of the property. 

 

T. DESAI, MR:   Yes, your Honour. 

 



KM  MC/CIVIL/FR/GEN 645/2020 

 

27/7/22  25 

10.50.28 T. DESAI, MR 

HIS HONOUR:   Usually it is. 

 

T. DESAI, MR:   So the mail has to go in from our side. 

 

HIS HONOUR:   All right.  So you’re – I’m finding the 

calculations a bit – I mean, you say it’s 34 metres from 

the back boundary to halfway along the wall.  That’s your 

34 metres. 

 

T. DESAI, MR:   No, so I think where the confusion is 

coming from was the defendant is - - -  

 

HIS HONOUR:   No, no, hold on.  You said 34 metres - - -  

 

T. DESAI, MR:   From the back boundary, all the way to the 

post box, continuing along that brick wall as well. 

 

HIS HONOUR:   Yes.  So that, you say, is 34 metres? 

 

T. DESAI, MR:   All the way to the front, yes. 

 

HIS HONOUR:   Yes, to more or less to the post box. 

 

T. DESAI, MR:   Yes. 

 

HIS HONOUR:   So it’s almost the whole length of the block, 

is 34 metres. 

 

T. DESAI, MR:   Yes. 

 

HIS HONOUR:   Yes.  I see.   

 

T. DESAI, MR:   So if we don’t want to fence that brick 

wall portion, then just minus five metres from that 34 

essentially. 

 

HIS HONOUR:   All right.  So you don’t – do you mind or do 

your parents mind, the claimants mind, if let’s say the 

fence stops at the wall and then continues down – starts 

again at the end of the wall and goes to the post box? 

 

T. DESAI, MR:   There is no objection. 

 

HIS HONOUR:   You don’t have any problem with that? 

 

T. DESAI, MR:   Whatever can get this process going 

essentially.  There’s no objection. 

 

HIS HONOUR:   So there would then be a gap, wouldn’t there? 

 

T. DESAI, MR:   In the fence line? 
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HIS HONOUR:   In the fence where the wall is. 

 

T. DESAI, MR:   Technically, yes.  But there - - -  

 

HIS HONOUR:   And a gap of five centimetres or thereabouts.  

Well, not - - -  

 

T. DESAI, MR:   From the boundary to the brick wall. 

 

HIS HONOUR:   Yes. 

 

T. DESAI, MR:   Yes, approximately five metres – five 

centimetres, sorry, yes. 

 

HIS HONOUR:   Yes, so on each edge of the wall, you could 

actually look through if the fence stopped?  I suppose you 

could deal with that by having it partially - - -  

 

T. DESAI, MR:   It’s a pretty – it’s a solid brick wall, 

roughly around 1.2 to 1.8 metres high. 

 

HIS HONOUR:   Yes. 

 

T. DESAI, MR:   So you can’t see anything through that 

portion.   

 

HIS HONOUR:   No, but I’m saying if the fence stopped at 

the edge of the wall and then starts again at the other 

edge, there has to be some sort of a gap then, doesn’t it? 

 

T. DESAI, MR:   Yes.  It would just butt up against the 

wall.   

 

HIS HONOUR:   I thought you said there would be five 

centimetres but - - -  

 

T. DESAI, MR:   Yes, but we could just have it butt up 

against the wall.  That’s fine. 

 

HIS HONOUR:   You could just close it off almost? 

 

T. DESAI, MR:   Yes.   

 

HIS HONOUR:   Yes, okay.  All right.  So you don’t really 

mind.  I mean, as long as it goes down towards somewhere 

near the post – in fact, you don’t really mind if it stops 

at the wall. 

 

T. DESAI, MR:   As long as we have a fence down that 

boundary. 
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HIS HONOUR:   At least until the back edge of the wall. 

 

T. DESAI, MR:   Yes, to that - - -  

 

HIS HONOUR:   That’s all you care about. 

 

T. DESAI, MR:   To the back of that brick wall, yes. 

 

HIS HONOUR:   Okay.  All right.  Well, there’s not much 

dispute here then.  The length can be – so, okay.  Do you 

know the measurement from the back boundary to the edge of 

the wall?  Let me call it the back edge of the wall. 

 

T. DESAI, MR:   If you don’t mind, I will just have to 

calculate it quickly.   

 

HIS HONOUR:   Yes, that’s all right.  Okay.  So, Mr 

Woodford, you’ve heard Mr Desai’s position.  I mean, he’s 

pretty flexible.  And I’m not sure that you’re very far 

apart on the length.  I mean, I suppose there’s the 

subsidiary question as to whether it goes behind the wall.  

So – does Ms Cooper need some paper? 

 

WOODFORD, MR:   Your Honour, I’m instructed about retaining 

walls, which I can’t take. 

 

HIS HONOUR:   No, no, not getting into that of course.  But 

just again, where the length of the wall and whether it has 

got any gaps in it, what’s the compromise position?  Mr 

Desai is not particularly concerned.  He says as long as it 

goes at least to the back edge of the wall, which really 

just maintains the status quo.  Because as I understand, 

it’s halfway along the wall now anyway.   

 

WOODFORD, MR:   Yes, there’s no difficulty with that. 

 

HIS HONOUR:   But your client’s position is that she wants 

some portion of the fence at the front. 

 

WOODFORD, MR:   Yes.  

 

HIS HONOUR:   And so – all right.  And the issue of the 

letter box – so if it just went just before the letterbox, 

that - - -  

 

WOODFORD, MR:   Yes, the difficulty with the letterbox is 

that Ms Cooper’s mail comes to that letterbox and the 

opening to collect the mail is on - - -  

 

HIS HONOUR:   The Desai’s side. 
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WOODFORD, MR:   Yes, that’s right. 

 

HIS HONOUR:   Yes.  So, Mr Desai has very sensibly said the 

wall should just stop somewhere to give her access to the 

letterbox. 

 

WOODFORD, MR:   Yes, just to enable her to reach from her 

side through to - - -  

 

HIS HONOUR:   Yes, yes.  So the wall was 33 point – let’s 

say it’s a continuous wall with no gaps.  From the back, 

say 33.3 metres, that would allow access to – so 33.5, that 

would allow access to the letterbox;  correct? 

 

T. DESAI, MR:   Yes, if I may, your Honour.  So it’s 23.51 

from the back fence to the back of that brick wall.  And 

then, add another five point - - -  

 

HIS HONOUR:   Hold on;  hold on.  To the back of the wall, 

yes. 

 

T. DESAI, MR:   And then, minus the post box opening, add 

roughly five metres from the front of that brick wall to 

the back of the post box. 

 

HIS HONOUR:   Yes. 

 

T. DESAI, MR:   Which would be the front portion.   

 

HIS HONOUR:   So if that were 4.5, rather than 5 along that 

portion - - -  

 

T. DESAI, MR:   Yes, yes, it’s neither here nor there. 

 

HIS HONOUR:   But looking at – if it’s a fence with no gaps 

in it and it’s intended to go to – so that there’s access 

all along, including the front, with access to the post 

box, it’s probably what, 33.5? 

 

T. DESAI, MR:   Yes. 

 

HIS HONOUR:   Have I got that right? 

 

T. DESAI, MR:   Yes, your Honour. 

 

HIS HONOUR:   All right.  So, Mr Woodford, these seem to be 

the choices.  It can be a single – sit down, Ms Cooper – it 

can be a single fence with no gap running behind the wall.  

33.5 metres allows access to the post box.  That’s one 

option.  The other is to have a gap – well, another option 

is for the fence to essentially stop at the back edge of 



KM  MC/CIVIL/FR/GEN 645/2020 

 

27/7/22  29 

10.50.28 WOODFORD, MR 

the wall.  That would be 23.5 metres.  That’s option 2.  

And option 3 is for there to be a gap where the wall is.   

 

WOODFORD, MR:   Which is Ms Cooper’s preferred position. 

 

HIS HONOUR:   All right.  Well, there doesn’t seem to be 

any problem with that. 

 

WOODFORD, MR:   And the reason for that is cost. 

 

HIS HONOUR:   Well, surely the longer the fence, the 

greater the cost. 

 

WOODFORD, MR:   Yes, so the shorter the fence, the less 

cost.  So if the gap is there, then it doesn’t - - -  

 

HIS HONOUR:   I see.  You don’t mind, Mr Desai? 

 

T. DESAI, MR:   No, just confirming the fence would run 

from the back wall - - -  

 

HIS HONOUR:   So it would run from the back wall – sorry to 

interrupt you – for 23.5 metres. 

 

T. DESAI, MR:   Yes. 

 

HIS HONOUR:   And then, from the front edge of the wall for 

4.5 metres. 

 

T. DESAI, MR:   Yes, yes. 

 

HIS HONOUR:   That’s agreed.   

 

WOODFORD, MR:   Yes, your Honour.  I have some instructions 

about the letterbox.  Ms Cooper is saying that - - -  

 

HIS HONOUR:   Don’t worry about access.  You tell me how 

long – so assuming there’s a gap where the wall is, how 

long do you say the fence should be from the front edge to 

– from the front edge, how long? 

 

WOODFORD, MR:   I agree with Mr Desai about that.   

 

HIS HONOUR:   What’s the number;  I just want a number in 

terms of distance?  So just from the front edge of the wall 

towards the footpath or towards the front of the house, how 

long does your client say the fence should be?  Sorry, Mr 

Desai.  Just let me get an answer to this and I will come 

back to you.  Do you have a number for me, Mr Woodford? 
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WOODFORD, MR:   Your Honour, I have a number which 

correlates to the entire boundary now. 

 

HIS HONOUR:   No, I just want to know – can we work out the 

number from the front edge of the wall because there’s 

going to be a gap.  So I just want to know the number from 

the front edge of the wall forwards towards the front of 

the house.  What’s that number? 

 

COOPER, MS:   Front edge?  Okay, I will check. 

 

HIS HONOUR:   It’s somewhere less than five metres, I would 

have thought.  While that’s being done, take a seat both of 

you, Mr Woodford and Ms Cooper.  Mr Desai, did you want to 

enter the debate at this point? 

 

T. DESAI, MR:   Yes, your Honour.  I think we can – I can 

make everyone’s lives easier with this plan here. 

 

HIS HONOUR:   Yes. 

 

T. DESAI, MR:   Which shows the actual distance to the post 

box from the brick wall. 

 

HIS HONOUR:   What is that distance? 

 

T. DESAI, MR:   It’s 5.17.  So you minus a little bit and 

you get 4.5. 

 

HIS HONOUR:   Yes.  5.17? 

 

T. DESAI, MR:   Yes, your Honour.  From – to the completely 

front of her post box. 

 

HIS HONOUR:   Yes.   

 

WOODFORD, MR:   The front measurement, according to Ms 

Cooper, is 5.17. 

 

HIS HONOUR:   Yes.  That’s – that would conceal the post 

box behind the fence on the Desai’s side;  correct? 

 

T. DESAI, MR:   Yes, your Honour. 

 

WOODFORD, MR:   And Ms Cooper’s instructions in relation 

- - -  

 

HIS HONOUR:   So it has to be a bit short of the post box, 

I would have thought. 

 

WOODFORD, MR:   Yes, your Honour, that’s - - -  
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HIS HONOUR:   That’s why I picked 4.5 metres. 

 

WOODFORD, MR:   Yes. 

 

T. DESAI, MR:   Unless - - -  

 

HIS HONOUR:   So you agree with that, Mr Woodford? 

 

WOODFORD, MR:   Yes, your Honour.  I have to agree to that.   

 

HIS HONOUR:   Ms Cooper, I’m just interested in that very – 

that single measurement from the front of the wall 

forwards. 

 

COOPER, MS:   I have it.  Can I talk? 

 

HIS HONOUR:   Yes. 

 

COOPER, MS:   The back - - -  

 

HIS HONOUR:   What’s the number? 

 

COOPER, MS:   The back of the boundary to behind the brick 

wall - - -  

 

HIS HONOUR:   No, no, no, no, no, no, no, no, no, no.  It’s 

very simple – front of the wall towards the post box, how 

long should the fence be along that portion? 

 

COOPER, MS:   Yes, it is 5.17 metres long. 

 

HIS HONOUR:   Yes. 

 

COOPER, MS:   That I suggest that 50 centimetres be cut off 

because of the winding road, it is right at the - - -  

 

HIS HONOUR:   What about the letterbox though?  Don’t you 

need the - - -  

 

COOPER, MS:   It doesn’t matter the letterbox because it is 

a winding road and there is a rule in the Local Government 

Act that the traffic has to be – the drivers has to see 

through the brick (indistinct). 

 

HIS HONOUR:   Yes.  So you say it should be 5.17 minus 50 

centimetres? 

 

COOPER, MS:   It should be minus actually 50 centimetres 

because - - -  

 

HIS HONOUR:   Yes.  Let’s say a metre, shall we? 



KM  MC/CIVIL/FR/GEN 645/2020 

 

27/7/22  32 

10.50.28 COOPER, MS 

COOPER, MS:   A metre is better, yes. 

 

HIS HONOUR:   Yes.  So 5.17 minus - - -  

 

COOPER, MS:   And also, letterbox is broken. 

 

HIS HONOUR:   So 4.17. 

 

COOPER, MS:   And also, letterbox is broken. 

 

HIS HONOUR:   Is that – are you comfortable with 4.17? 

 

T. DESAI, MR:   There’s a preference for 4.5 because it 

will be raked down, but it does - - -  

 

HIS HONOUR:   Let’s call it 4.2. 

 

T. DESAI, MR:   Yes. 

 

HIS HONOUR:   Right, that’s it.  That’s agreed.   

 

COOPER, MS:   But it has to be a correct bay. 

 

HIS HONOUR:   Please stop talking.  So the agreement as to 

the length of the wall is that it will commence from the 

back fence.  It will run for 23.5 metres to the edge of the 

wall.  There will be a gap and then it will run for 4.2 

metres from the front edge of the wall towards the post 

box.  We’re agreed, okay.  I will just record that. 

 

WOODFORD, MR:   If the wording could include the wall as 

well as the measurement, then if there’s a problem, we know 

it’s the wall. 

 

HIS HONOUR:   Well, I can – the order can identify the 

existence of the wall.  That’s what you’re suggesting.   

 

WOODFORD, MR:   Yes. 

 

COOPER, MS:   Yes. 

 

HIS HONOUR:   Sure.   

 

COOPER, MS:   Yes, the exact height from the exact metre 

from the end of the boundary to this brick wall is 24 

metre, 50 cents – 50 centimetre – 24.5 metre.  I don’t want 

to fight for this one eight years in the court, okay.  That 

is correct – 24.5 metres from the end of the boundary, from 

the end of the - - -  
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HIS HONOUR:   Okay.  It doesn’t really matter.  I can just 

say that it will run to the edge of the wall. 

 

T. DESAI, MR:   Yes. 

 

COOPER, MS:   Yes. 

 

HIS HONOUR:   So the block is – is it a north/south or 

east/west orientation? 

 

COOPER, MS:   There will be a lot of fight for that, if it 

is not correct. 

 

HIS HONOUR:   Or is it some combination? 

 

T. DESAI, MR:   I think – yes, that’s not a - - -  

 

COOPER, MS:   24.5. 

 

T. DESAI, MR:   I think it’s east facing, from memory. 

 

HIS HONOUR:   So I think what Ms Cooper is saying is that 

the back boundary – from the back boundary to the front – 

sorry, the back edge of the wall, is 24.5. 

 

COOPER, MS:   Yes. 

 

HIS HONOUR:   Not 23.5. 

 

COOPER, MS:   Yes. 

 

HIS HONOUR:   Would that be right? 

 

T. DESAI, MR:   I will redo my calculations, your Honour, 

and check. 

 

COOPER, MS:   Yes. 

 

HIS HONOUR:   Okay.  Well, look, maybe - - -  

 

COOPER, MS:   You accept this. 

 

HIS HONOUR:   Don’t, don’t. 

 

COOPER, MS:   Licence survey.   

 

HIS HONOUR:   Yes.  So you dispute that, do you? 

 

T. DESAI, MR:   I’m happy to double check, if I may. 
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HIS HONOUR:   Well, I can probably get around that by just 

simply saying that the fence will run from the back 

boundary to the back edge of the wall. 

 

WOODFORD, MR:   Yes. 

 

COOPER, MS:   No, but the wall has to be removed because 

the structural engineer has said it is over - - -  

 

HIS HONOUR:   Not going to happen, Ms Cooper.  Just take a 

seat.  Okay, all right.  Well, anyway, there’s a dispute – 

it’s either 24.5 or 23.5.  But I think I can just deal with 

it by saying it will run to the back of the fence.  There 

can be some decision made about blocking any little gap.  I 

mean, one option might be for it to run slightly beyond the 

edge of the fence – the wall, I should say. 

 

T. DESAI, MR:   Yes, I think – so a few centimetres. 

 

HIS HONOUR:   Yes, anyway. 

 

T. DESAI, MR:   And then maybe a specification could be 

made for the length from the front of the wall to the post 

box, given we already have that measurement. 

 

HIS HONOUR:   Well, that’s – we’ve agreed 4.2 metres. 

 

T. DESAI, MR:   Yes, yes.  So that’s fine. 

 

HIS HONOUR:   Yes, okay. 

 

COOPER, MS:   Another problem with the 4.2, it become 

expensive in future because every bay is 180 centimetre. 

 

HIS HONOUR:   How long do you want it to be? 

 

COOPER, MS:   I will tell you – 180 centimetre, it is the 

distance between the centre (indistinct). 

 

HIS HONOUR:   No, no, no, no, just tell me the number, Ms 

Cooper because before you said 4.2 metres.  Do you agree 

with that? 

 

COOPER, MS:   It has to be – yes, in the mathematically but 

when we want to calculate the cheapest way to make the 

fences is different.  It’s engineering.  So we have to go 

something close to 4.2.  We say - - -  

 

HIS HONOUR:   No, don’t worry about that.  It’s just an 

estimate.  Just take a seat, Ms Cooper. 
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COOPER, MS:   (indistinct) divided by 90, you have to do 

it. 

 

HIS HONOUR:   Take a seat, please, Ms Cooper. 

 

COOPER, MS:   90 cents.  Yes. 

 

HIS HONOUR:   Take a seat.  Okay.  I’m running the 

assumption that it’s agreed that that’s how long the fence 

is going to be with that gap, okay.  That’s – the order is 

going to be to that effect, okay.  Mr Woodford, do you want 

to say anything? 

 

WOODFORD, MR:   No, your Honour. 

 

HIS HONOUR:   All right. 

 

WOODFORD, MR:   It’s merely a construction issue about how 

it’s built. 

 

HIS HONOUR:   Well, that’s – I can’t make every order 

about, you know, the precise process and steps involved in 

construction. 

 

WOODFORD, MR:   The measurement is the important thing. 

 

HIS HONOUR:   It’s length, height, line and type. 

 

T. DESAI, MR:   Yes. 

 

HIS HONOUR:   Okay.  That’s all I’m – and we’ve done line;  

we’ve done length.  Now we’re going to go to height.  And 

then I can have a very, very short, focussed hearing on the 

type.  And that will enable my job to be a little easier, I 

hope.  And easier for the parties.  Okay.  So height – what 

is the existing height? 

 

T. DESAI, MR:   Not sure of the existing height because no 

fence.  Maybe approximately 1.2 – I take the defendant’s 

direction on that. 

 

HIS HONOUR:   Okay, let me ask you a different question.  

How high do you say the new fence should be? 

 

T. DESAI, MR:   1.8, which would be the maximum allowed. 

 

COOPER, MS:   From the highest - - -  

 

HIS HONOUR:   Hold on, hold, Ms Cooper.  I did ask you not 

to interrupt.  I’ve done that a number of times.  1.8 is – 
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and that’s the maximum height.  What council are we in 

here? 

 

T. DESAI, MR:   City of Melville.   

 

HIS HONOUR:   City of Melville. 

 

T. DESAI, MR:   So City of Melville local laws specifies it 

can be - - -  

 

HIS HONOUR:   Yes, it has to be a maximum height of 1.8. 

 

T. DESAI, MR:   That’s right. 

 

HIS HONOUR:   It can be less than that, can’t it? 

 

T. DESAI, MR:   It can. 

 

HIS HONOUR:   So as far as you’re concerned, it should just 

– I should say that that’s the height – 1.8. 

 

T. DESAI, MR:   Yes, and then potentially to be raked in 

the front section, where it’s proposed to be 4.2 metres.  

So it just comes sloping down. 

 

HIS HONOUR:   Yes.  So the level of the block goes down at 

the front, does it? 

 

T. DESAI, MR:   Yes. 

 

HIS HONOUR:   Is it level to the – from the back to the 

wall? 

 

T. DESAI, MR:   No, it comes sloping down. 

 

HIS HONOUR:   So it’s sloping the whole way? 

 

T. DESAI, MR:   So the fence, from the back boundary to the 

back of the brick wall, would just be stepped down 

essentially. 

 

HIS HONOUR:   All right.  But it’s basically – okay.  So it 

would be – if I just say it’s a 1.8 metre high fence at the 

highest point, that covers it, doesn’t it? 

 

T. DESAI, MR:   Yes.  Yes, because then it would just be 

stepped. 

 

HIS HONOUR:   Because in some places, it will be less than 

that but - - -  
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T. DESAI, MR:   That’s right. 

 

HIS HONOUR:   So according to the council rules, it – so 

the 1.8 starts wherever the natural – there’s some concept 

in the natural level of the land.  Am I right about that? 

 

T. DESAI, MR:   I have the local laws here.   

 

HIS HONOUR:   And how do they calculate the bottom point 

for the 1.8, the council?   

 

T. DESAI, MR:   So it states that it shall be defined as an 

1800 mil only high closed fence of wooden pickets.  So it 

doesn’t necessarily specify how that is measured.  Assuming 

it’s the structure itself, that would sort of – the fence 

itself - - -  

 

HIS HONOUR:   Yes.  So you would think – sorry to interrupt 

you. 

 

T. DESAI, MR:   That’s okay. 

 

HIS HONOUR:   That if you’re on either side of the fence, 

at no point can it be above 1.8 – more than 1.8 above that 

ground level;  correct? 

 

T. DESAI, MR:   Yes, but above the ground level. 

 

HIS HONOUR:   I think that’s how we – yes. 

 

T. DESAI, MR:   That’s right. 

 

HIS HONOUR:   So if you’re standing either side of the 

fence, at any point it has to be no more than 1.8. 

 

T. DESAI, MR:   Yes, that’s correct. 

 

HIS HONOUR:   Yes, okay.  All right.   

 

T. DESAI, MR:   The defendant’s block does sit 

significantly lower.   

 

HIS HONOUR:   Yes. 

 

T. DESAI, MR:   So it would be higher anyway.  But your 

interpretation is correct. 

 

HIS HONOUR:   Yes.  I mean, I think I probably have to make 

an order that the fence comply with the local laws, as a 

general – that would have to be – so obviously I can’t make 

an order requiring the parties to do anything in breach of 
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the local laws.  So there might have to be some reference 

to that. 

 

T. DESAI, MR:   I’m happy with that, your Honour. 

 

HIS HONOUR:   And then it might be up to the local – well, 

up to the parties to comply – ensure the fence complies 

with the local laws. 

 

T. DESAI, MR:   Exactly.  So the quotes I’ve obtained, 

which we can discuss later, specify the height and 

everything, which complies with the local law and obviously 

the type and all that, which we will get into, has to 

comply with that. 

 

HIS HONOUR:   Yes.  So the local law only really governs 

height, doesn’t it? 

 

T. DESAI, MR:   Height and type, in terms of material, if 

it’s closed or – yes. 

 

HIS HONOUR:   Yes, but whether it’s Ekodeck or Colorbond, 

either would comply with the local law concerning privacy;  

is that – would that be your position or not? 

 

T. DESAI, MR:   No.  So I believe Ekodeck would not comply 

with the privacy requirements.  Nor would it comply with 

the requirements for a dividing fence, given it’s a 

screening type material. 

 

HIS HONOUR:   Okay.  All right.  Well, we need to get into 

that on the evidence. 

 

T. DESAI, MR:   That’s fine. 

 

HIS HONOUR:   But, anyway.  The height you say is – 

essentially you say it’s 1.8. 

 

T. DESAI, MR:   1.8, yes. 

 

HIS HONOUR:   Mr Woodford. 

 

WOODFORD, MR:   Your Honour, the order with respect to your 

Honour that you propose – your Honour proposes about 

complying with the local government rules, has advantages 

because Ms Cooper is telling me that the front portion, the 

wall that comes back from the letterbox, there’s a rule 

about it being 1200 – sorry, 1200 millimetres, instead of 

1.8 or tapering or something.   

 

HIS HONOUR:   Okay. 
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WOODFORD, MR:   She says that that’s a rule and it has got 

something to do with the traffic. 

 

HIS HONOUR:   So what order would your client have me make 

as to height? 

 

WOODFORD, MR:   That it comply with the local government 

rules. 

 

HIS HONOUR:   So that’s it.  Yes, but then – but, you see, 

a one metre fence would be in compliance with the local 

laws, wouldn’t it? 

 

WOODFORD, MR:   It’s 1.2. 

 

HIS HONOUR:   Is the minimum, is it? 

 

WOODFORD, MR:   That’s the maximum at the - - -  

 

HIS HONOUR:   No, no, no, no.  I’m saying if I don’t 

specify the height – so forget the front bit, where there 

are other rules.  Where – for the majority of the boundary, 

the rule is no more than 1.8;  correct? 

 

WOODFORD, MR:   Yes, yes. 

 

HIS HONOUR:   But no minimum. 

 

WOODFORD, MR:   Yes. 

 

HIS HONOUR:   So you could erect a fence along the whole 

boundary of one metre in height and that would be in 

compliance with the local laws;  correct? 

 

T. DESAI, MR:   Yes. 

 

WOODFORD, MR:   Yes, yes. 

 

HIS HONOUR:   All right.  You see the peril of my simply 

saying it should be in compliance with the local laws.  So 

I need to be more specific. 

 

WOODFORD, MR:   Yes, yes, yes.   

 

HIS HONOUR:   So should I set a minimum height but 

otherwise in compliance with the local laws? 

 

WOODFORD, MR:   For the front portion, it would be 1.2 

metres. 

 

HIS HONOUR:   Yes, okay.  Yes.   
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WOODFORD, MR:   But tapering would be a better solution, 

with respect, because that would cater for the view of the 

traffic around the bend.   

 

COOPER, MS:   No, the traffic is too far because our verge 

is very, very wide.  But the problem is it has to be – this 

is the design.  I have designed it.  I talked to the 

council.  They have agreed.  We went to the Minister.  The 

Minister agreed.  So we can not waste all this money in two 

minutes.  It is here.  This is agreed by the council 

(indistinct) this is 120, it is written.  It is written. 

 

HIS HONOUR:   Okay, all right.  Mr Desai, I will come back 

to you in a moment.  I can see you’re keen to – so when 

does the 1.2 metre height restriction kick in?  I assume 

it’s a distance from the front edge of the boundary, is it? 

 

WOODFORD, MR:   Yes, from the front end - - -  

 

HIS HONOUR:   What’s the number in metres? 

 

WOODFORD, MR:   From the front edge of the boundary to the 

front of the wall, would be 1.2 metre height. 

 

HIS HONOUR:   So the 4.2 metres from the front edge of the 

wall forwards towards the front block should be 1.2. 

 

COOPER, MS:   Yes, yes. 

 

HIS HONOUR:   And you say that it has to be that height to 

– hold on.  Just let me speak to – to comply with the local 

laws – 1.2? 

 

WOODFORD, MR:   Yes. 

 

HIS HONOUR:   Okay.  Let’s just deal with that portion of 

the – your opponent’s position, Mr Desai.  Do you dispute 

that? 

 

T. DESAI, MR:   Yes, your Honour.  So it would be contained 

within the front setback area from the front boundary, 

which is approximately six metres for its coding.  I don’t 

have any objections to it being - - -  

 

HIS HONOUR:   You don’t have any objections? 

 

T. DESAI, MR:   - - - 1.2. 

 

HIS HONOUR:   That’s all I need to know. 
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T. DESAI, MR:   That’s what I was proposing in the first 

instance with it being tapered down.  So - - -  

 

HIS HONOUR:   No, it will be 1.2 from the front edge.  The 

4.2 metre portion from the front edge of the wall towards 

the letterbox will be 1.2 metres high, right. 

 

COOPER, MS:   It’s cheaper.   

 

HIS HONOUR:   No, that’s no dispute. 

 

COOPER, MS:   A straight 120 - - -  

 

HIS HONOUR:   No dispute;  let’s move on.   

 

COOPER, MS:   And the wall be removed.  And you said you 

don’t want to do that. 

 

HIS HONOUR:   Please don’t keep saying that.  That’s 

annoying me a little bit.  That won’t happen, at least not 

in these proceedings. 

 

COOPER, MS:   So what will happen for the fence? 

 

HIS HONOUR:   So we’ve agreed the height, from – let’s call 

it the front portion of the dividing fence.  Good.  Mr 

Woodford, the back portion, 23 or 24.5 metres, whatever it 

is. 

 

WOODFORD, MR:   24.5 at 1.8.   

 

COOPER, MS:   1.8 from Desai land.  Desai land is higher 

than ours. 

 

WOODFORD, MR:   Yes, on the level. 

 

COOPER, MS:   Of Desai land. 

 

WOODFORD, MR:   On the level as the ground goes on the 

- - -  

 

COOPER, MS:   Higher side. 

 

HIS HONOUR:   Yes, but if it’s a 1.8 metre fence, it means 

the bottom of the fence.  That is where the bottom of the 

fence makes contact with the ground at any one point. 

 

WOODFORD, MR:   Yes. 

 

HIS HONOUR:   It’s the bottom point. 
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WOODFORD, MR:   Yes.   

 

HIS HONOUR:   So there, it will go up 1.8 because it can’t 

be higher than that anyway, can it?  While it could be – 

no, it can’t be higher than that.   

 

WOODFORD, MR:   It can’t be higher than the ground, no. 

 

HIS HONOUR:   Can’t be more than 1.8 metres above the 

ground at any point along the fence.  That’s correct, Mr 

Desai? 

 

T. DESAI, MR:   That’s right, your Honour. 

 

HIS HONOUR:   So it’s just 1.8 metres, isn’t it? 

 

WOODFORD, MR:   Yes, your Honour, 1.8 metres. 

 

HIS HONOUR:   Yes.  Okay.  So we’ve agreed the height.  Mr 

Woodford, anything final?  We’ve agreed line;  we’ve agreed 

length with the gap, and we’ve agreed height.  Excellent. 

 

WOODFORD, MR:   Yes. 

 

HIS HONOUR:   So we’re just down to type. 

 

WOODFORD, MR:   Yes, your Honour. 

 

HIS HONOUR:   That’s all this is about.   

 

WOODFORD, MR:   Yes. 

 

HIS HONOUR:   Right.  I might need to – maybe some 

exhibits, just to assist me in relation to those matters 

which are agreed.  For example, the surveyor’s report on 

the line. 

 

WOODFORD, MR:   Yes. 

 

HIS HONOUR:   Just I might need that but none of those 

matters are in dispute.  Okay. 

 

WOODFORD, MR:   Yes, the surveyor’s report - - -  

 

COOPER, MS:   Can you see this one? 

 

HIS HONOUR:   No, not yet.  Okay.  Not yet, Ms Cooper.  You 

will be given an opportunity, though. 
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COOPER, MS:   No.  About the same fence that you talked.  

Because if you pass this stage, we cannot come back again 

to this - - -  

 

HIS HONOUR:   So are you - - -  

 

COOPER, MS:   - - - topic. 

 

HIS HONOUR:   - - - going to try and convince me to remove 

the wall? 

 

COOPER, MS:   No. 

 

HIS HONOUR:   What - - -  

 

COOPER, MS:   I have to show you something. 

 

HIS HONOUR:   What are you - - -  

 

COOPER, MS:   I cannot explain this without - - -  

 

HIS HONOUR:   So - - -  

 

COOPER, MS:   - - - showing. 

 

HIS HONOUR:   So is this to do with the line - - -  

 

COOPER, MS:   No.  It has - - -  

 

HIS HONOUR:   The - - -  

 

COOPER, MS:   - - - to do with the fence. 

 

HIS HONOUR:   Yes.  But no - - -  

 

COOPER, MS:   Because I have worked - - -  

 

HIS HONOUR:   You mean - - -  

 

COOPER, MS:   - - - a lot of - - -  

 

HIS HONOUR:   - - - the type of fence? 

 

COOPER, MS:   Yes. 

 

HIS HONOUR:   No. 

 

COOPER, MS:   No, not the type of fence. 

 

HIS HONOUR:   What has it got to do with? 
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COOPER, MS:   So can I - - -  

 

HIS HONOUR:   Is it - - -  

 

COOPER, MS:   - - - show it to you? 

 

HIS HONOUR:   No, no, no, no.  Is it - - -  

 

COOPER, MS:   I will read - - -  

 

HIS HONOUR:   - - - to do with - - -  

 

COOPER, MS:   I will - - -  

 

HIS HONOUR:   Is it to do – hold on.  Hold on.  Just tell 

me this:  is it to do with the line of the fence? 

 

COOPER, MS:   No. 

 

HIS HONOUR:   Is it to do with the height of the fence? 

 

COOPER, MS:   It shows you the gaps - - -  

 

HIS HONOUR:   No, no. 

 

COOPER, MS:   - - - under the - - -  

 

HIS HONOUR:   Is it to do - - -  

 

COOPER, MS:   - - - base. 

 

HIS HONOUR:   - - - with the height of the fence? 

 

COOPER, MS:   Yes. 

 

HIS HONOUR:   Okay.  It’s - - -  

 

COOPER, MS:   I have to show it to you. 

 

HIS HONOUR:   And the length - - -  

 

COOPER, MS:   I can’t talk. 

 

HIS HONOUR:   - - - of the fence?  It has got - - -  

 

COOPER, MS:   And the length of the fence. 

 

HIS HONOUR:   But I thought you had agreed the length of 

the fence. 
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COOPER, MS:   I cannot talk without this drawing, because I 

am engineer. 

 

HIS HONOUR:   No. 

 

COOPER, MS:   I can’t - - -  

 

HIS HONOUR:  It doesn’t matter.  It doesn’t matter.  No.  

No, no, no, no.  No.  We’ve agreed - - -  

 

COOPER, MS:   You don’t want to see - - -  

 

HIS HONOUR:   We have - - -  

 

COOPER, MS:   It has been - - -  

 

HIS HONOUR:   - - - agreed - - -  

 

COOPER, MS:   - - - in the drawing.  It is in the files 

- - -  

 

HIS HONOUR:   So - - -  

 

COOPER, MS:   - - - at - - -  

 

HIS HONOUR:   So - - -  

 

COOPER, MS:   In the court. 

 

HIS HONOUR:   What do you say – okay.  What do you say 

about the height?  Just tell me what you say about it. 

 

COOPER, MS:   I will read it. 

 

HIS HONOUR:   How high - - -  

 

COOPER, MS:   The height - - -  

 

HIS HONOUR:   - - - should it be? 

 

COOPER, MS:   We have a very, very difficult boundary - - -  

 

HIS HONOUR:   Yes. 

 

COOPER, MS:   - - - because they have changed the natural 

ground level in 11 metre that, before, was - - -  

 

HIS HONOUR:   So what - - -  

 

COOPER, MS:   - - - 17. 
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HIS HONOUR:   - - - do you say the height of the fence 

should be - - -  

 

COOPER, MS:   That is it. 

 

HIS HONOUR:   - - - at the back? 

 

COOPER, MS:   That is – it is very expensive, this matter 

- - -  

 

HIS HONOUR:   No.  I just - - -  

 

COOPER, MS:   - - - legally. 

 

HIS HONOUR:   - - - want you to tell me - - -  

 

COOPER, MS:   Engineeringly. 

 

HIS HONOUR:   What do you say the height should be? 

 

COOPER, MS:   It has to be decided by the engineers.  

Because the engineers get $205 an hour.  And the reason is 

that these people do not want to accept that they have 

changed the natural ground level by removing a brick wall 

that was holding the height of the sand - - -  

 

HIS HONOUR:   Yes. 

 

COOPER, MS:   - - - as high as 61 centimetre. 

 

HIS HONOUR:   Yes. 

 

COOPER, MS:   And the shire is scared, because the shire 

people - - -  

 

HIS HONOUR:   So you say - - -  

 

COOPER, MS:   - - - are deceived by that. 

 

HIS HONOUR:   - - - that the height should be determined 

- - -  

 

COOPER, MS:   But this - - -  

 

HIS HONOUR:   - - - by the engineers. 

 

COOPER, MS:   - - - is in the form, the 32A.  I have 

explained - - -  

 

HIS HONOUR:   No, no, no.  I just want - - -  
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COOPER, MS:   - - - this in attachment. 

 

HIS HONOUR:   I just want to know what you are saying. 

 

COOPER, MS:   I cannot talk about that, because the 

previous magistrate - - -  

 

HIS HONOUR:   Yes. 

 

COOPER, MS:   - - - has been said that something wrong 

- - -  

 

HIS HONOUR:   I see. 

 

COOPER, MS:   - - - by this – and by this lawyer that the 

lawyer said.  The deed of release signed between the two 

parties - - -  

 

HIS HONOUR:   Yes. 

 

COOPER, MS:   - - - and with the four other parties - - -  

 

HIS HONOUR:   No, no, no.  Hold on.  Hold on. 

 

COOPER, MS:   That deed of release - - -  

 

HIS HONOUR:   Ms Cooper - - -  

 

COOPER, MS:   - - - is expired. 

 

HIS HONOUR:   I will just get you to pause. 

 

COOPER, MS:   That expiry was wrong. 

 

HIS HONOUR:   Ms Cooper, I need you to pause. 

 

COOPER, MS:   Yes. 

 

HIS HONOUR:   So do you agree that the height of the fence 

at the front from the front of the wall to the post towards 

the post box - - -  

 

COOPER, MS:   The heights are - - -  

 

HIS HONOUR:   Do you - - -  

 

COOPER, MS:   They’re - - -  

 

HIS HONOUR:   - - - agree that should be - - -  

 

COOPER, MS:   You have to see this complexity.  That - - -  
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HIS HONOUR:   So you’re saying they should be different 

heights?  Is that - - -  

 

COOPER, MS:   Because 11 metre, they have changed the 

natural ground level. 

 

HIS HONOUR:   Yes.  Okay. 

 

COOPER, MS:   The brick wall is hundred – the brick wall 

they have is 148 centimetre high, with sand behind it, 

above the natural ground level - - -  

 

HIS HONOUR:   Yes. 

 

COOPER, MS:   - - - and comes down to 400 next to my – next 

to the backyard.  And it is 5.4 metres.  The structural 

engineer came - - -  

 

HIS HONOUR:   Yes. 

 

COOPER, MS:   - - - and saw this – with master degree. 

 

HIS HONOUR:   So what are you asking me to do? 

 

COOPER, MS:   Yes. 

 

HIS HONOUR:   What do you - - -  

 

COOPER, MS:   You have to - - -  

 

HIS HONOUR:   What would you - - -  

 

COOPER, MS:   - - - get a - - -  

 

HIS HONOUR:   - - - have me order? 

 

COOPER, MS:   - - - structural engineer says, “We have to 

remove – you have to remove the brick wall”.  Otherwise 

- - -  

 

HIS HONOUR:   The brick wall in - - -  

 

COOPER, MS:   The brick - - -  

 

HIS HONOUR:   - - - their property? 

 

COOPER, MS:   - - - wall is cracked from the top to the 

bottom. 

 

HIS HONOUR:   Okay. 
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COOPER, MS:   And it is - - -  

 

HIS HONOUR:   So you want - - -  

 

COOPER, MS:   - - - part of - - -  

 

HIS HONOUR:   Hold on. 

 

COOPER, MS:   - - - their land. 

 

HIS HONOUR:   Hold on.  Pause.  Pause.  So you want me to 

say that if a structural engineer – so you want me to order 

a structural engineer to look at the brick wall and then 

- - -  

 

COOPER, MS:   Has looked at already. 

 

HIS HONOUR:   Yes.  And then - - -  

 

COOPER, MS:   Two structural - - -  

 

HIS HONOUR:   Hold on. 

 

COOPER, MS:   - - - engineer. 

 

HIS HONOUR:   Hold on.  Hold on.  Hold on.  And then if the 

structural engineer says the wall - - -  

 

COOPER, MS:   He has already said - - -  

 

HIS HONOUR:   - - - should be - - -  

 

COOPER, MS:   - - - in the report - - -  

 

HIS HONOUR:   - - - removed - - -  

 

COOPER, MS:   - - - in the court. 

 

HIS HONOUR:   Then I should order that it be removed? 

 

COOPER, MS:   No.  In the court report is there. 

 

HIS HONOUR:   Yes. 

 

COOPER, MS:   Do you want me to give it to you? 

 

HIS HONOUR:   I can’t order that it be removed. 

 

COOPER, MS:   No.  The court report exists - - -  

 

HIS HONOUR:   Sure.  No. 
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COOPER, MS:   - - - from 20 - - -  

 

HIS HONOUR:   I know, but we’ve - - -  

 

COOPER, MS:   - - - August. 

 

HIS HONOUR:   - - - moved beyond that. 

 

COOPER, MS:   That says the brick - - -  

 

HIS HONOUR:   Yes. 

 

COOPER, MS:   - - - wall has to be removed. 

 

HIS HONOUR:   So I think what you’re arguing is the brick 

wall should be removed. 

 

COOPER, MS:   Because it is cracked from the top - - -  

 

HIS HONOUR:   Yes.  Okay. 

 

COOPER, MS:   - - - to the bottom. 

 

HIS HONOUR:   Take a seat, please. 

 

COOPER, MS:   And the structural engineer - - -  

 

HIS HONOUR:   Yes. 

 

COOPER, MS:   - - - said this wall - - -  

 

HIS HONOUR:   Please take - - -  

 

COOPER, MS:   - - - is failed. 

 

HIS HONOUR:   - - - a seat, Ms Cooper. 

 

COOPER, MS:   Cannot be even repair. 

 

HIS HONOUR:   Please take a seat.  Please take a seat. 

 

COOPER, MS:   And they lied - - -  

 

HIS HONOUR:   Please take - - -  

 

COOPER, MS:   - - - about this. 

 

HIS HONOUR:   - - - a seat. 

 

COOPER, MS:   Yes. 
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HIS HONOUR:   Please take a seat and pause.  All right.  I 

understand that to be another argument by Ms Cooper 

concerning - - -  

 

COOPER, MS:   We can bring the structural - - -  

 

HIS HONOUR:   - - - matters which aren’t - - -  

 

COOPER, MS:   - - - engineer they paid for. 

 

HIS HONOUR:   - - - the subject of the proceedings or the 

questions that I have to deal with today in these 

proceedings.  The height is agreed.  If it’s not, that’s 

the order I’m going to make.  All right.  Anyway, so the 

focus of this hearing is in relation to the type of fence 

- - -  

 

COOPER, MS:   Yes. 

 

HIS HONOUR:   - - - that needs to be erected.  That’s the 

only issue that I’m going to determine.  And that, really, 

can I just say after that rather lengthy discussion, is in 

accordance with the literal words of the order made by 

Magistrate Darge.  Okay. 

 

COOPER, MS:   And that is - - -  

 

HIS HONOUR:   So that’s all - - -  

 

COOPER, MS:   - - - why they are not - - -  

 

HIS HONOUR:   - - - that I’m going to deal with today is 

the type - - -  

 

COOPER, MS:   Yes. 

 

HIS HONOUR:   - - - of fence. 

 

COOPER, MS:   Yes. 

 

HIS HONOUR:   If I require some evidence just so I can 

refine the orders about line, height and length, I will get 

the evidence that I need.  But, otherwise, the only issue 

is type. 

 

COOPER, MS:   No. 

 

HIS HONOUR:   Okay. 

 

COOPER, MS:   But the shire is coming. 
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HIS HONOUR:   The only evidence - - -  

 

COOPER, MS:   They are witness here - - -  

 

HIS HONOUR:   - - - is type. 

 

COOPER, MS:   - - - today. 

 

HIS HONOUR:   So, Mr Desai, I’m going to have a five-minute 

break.  We might just all need a break.  But before I do 

have – before I have that break, I just want to explain to 

you how these proceedings are going to work because I have 

to assume you have no training in – well, you certainly 

have no legal training.  I have to assume that you’ve never 

been involved as an advocate in these types of proceedings 

before.  So this is a trial.  It is a trial to determine 

that single issue:  what type of dividing fence is to be 

erected? 

 

 So you are – your parents are the applicants here.  

They are seeking an order from the court with respect to 

the fence.  So they have to present their evidence first.  

Now, I don’t know whether you consider it necessary to call 

both of them as witnesses.  If you wish to, you can.  There 

would be very little point in their giving evidence which 

significantly overlaps, and you might take the view that 

only one of them is necessary to give evidence as a 

witness. 

 

 But that’s the first thing that will happen in these 

proceedings.  And I will invite you to elicit evidence from 

the witness that you call by asking questions, essentially.  

Open-ended questions just to address that key question in 

relation to the type of fence, and there’s only two 

choices.  All right. 

 

COOPER, MS:   There can be more. 

 

HIS HONOUR:   Ms Cooper, please do not interrupt.  After 

that’s finished, Mr Woodford, as counsel for Ms Cooper, 

will be given the opportunity to ask questions in cross-

examination of your witness.  After that’s finished, I will 

give you the opportunity to ask some final questions in 

what’s called re-examination.  Now, that’s not to open up 

any new matters that haven’t been covered in the evidence 

from that witness so far. 

 

 It’s merely designed to have you or give you the 

opportunity – more accurately, the witness the opportunity 

to explain or expand upon any answers the witness gave to 

Mr Woodford’s questions in cross-examination.  So the first 
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phase of a witness’s evidence is what’s called examination-

in-chief.  That’s their main evidence where they give their 

evidence addressing the key question.  The second phase is 

where the other side is entitled to question or cross-

examine the witness.  That’s called cross-examination. 

 

 And the third phase is what’s called, as I’ve already 

mentioned, re-examination, which is simply an exercise in 

explaining or expanding upon or elaborating upon any 

answers gave during cross-examination.  So they’re the 

three phases.  Now, you will go through that exercise with 

your father and your mother or just one – one of them.  

It’s a matter for you.  I don’t think there’s any other – 

do you have any other witnesses that you rely upon? 

 

T. DESAI, MR:   No, your Honour.  I just had a question 

about that process - - -  

 

HIS HONOUR:   Yes. 

 

T. DESAI, MR:   - - - if you don’t mind.  Do I have to call 

either – can I choose not to call a witness and just 

present the case as to what type - - -  

 

HIS HONOUR:   Okay.  So this is – I should have said this 

right at the start.  There are a vast, vast number of 

documents that are in the court system that have been 

lodged formally or informally.  You should not assume that 

because a document has been lodged, that I’m going to have 

regard to it.  We have now narrowed down the question in a 

very specific way.  If you want me to have regard to a 

document/a photograph/a plan, it has to be produced by a 

witness. 

 

T. DESAI, MR:   Okay. 

 

HIS HONOUR:   It’s not evidence just because it has been 

lodged in the court system. 

 

T. DESAI, MR:   Yes, your Honour. 

 

HIS HONOUR:   For me to have regard to it, it has to be 

produced by a witness and then I mark it as an exhibit.  I 

give it an exhibit number.  So at the end of the day in 

addressing this very narrow question that I’ve identified, 

the only matters that I can have regard to are what is said 

by a witness from the witness box and any exhibit that I 

receive formally and that I’ve numbered. 

 

T. DESAI, MR:   Okay. 
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HIS HONOUR:   That’s it.  Anything else in the system is 

completely irrelevant to me. 

 

T. DESAI, MR:   Okay. 

 

HIS HONOUR:   All right.  So if, for some reason, there’s a 

document which you don’t have a copy of but you seek to 

rely upon it and it is in the system, you need to identify 

that document.  And what we will then do is print out a 

hard copy to become a formal exhibit.  All right.  I 

suspect you probably have all the relevant documents with 

you. 

 

T. DESAI, MR:   Yes, the majority. 

 

HIS HONOUR:   And you can seek to produce those as 

exhibits. 

 

T. DESAI, MR:   Yes. 

 

HIS HONOUR:   So that’s a very longwinded answer to your 

question, which is if you want me to have regard to 

something, it has to be said by a witness in the witness 

box and subject to cross-examination.  Or if it’s a 

document or some other object, it has to be received 

through a witness as a formal exhibit.  Does that answer 

your question? 

 

T. DESAI, MR:   Yes.  Thank you. 

 

HIS HONOUR:   So at this stage, I might just ask you are 

you intending to call both your mum – mother and father as 

witnesses? 

 

T. DESAI, MR:   Just my father. 

 

HIS HONOUR:   Just your father. 

 

T. DESAI, MR:   Yes. 

 

HIS HONOUR:   So you’ve only got a single witness in this 

case on that distinct and discrete question that I’ve now 

identified? 

 

T. DESAI, MR:   Yes, your Honour. 

 

HIS HONOUR:   Right.  I understand.  Okay.  So what I’ve 

described in terms of the three phases of the witness’s 

evidence will only apply to Mr Desai because he’s the only 

witness.  So he will be called to the stand.  Mr Desai 

Junior will ask him questions designed to bring out oral 
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testimony that supports his case and to produce any 

documents/photos/other objects that become part of his 

evidence that are also, then, matters which I can consider 

as formal evidence.  All right. 

 

 So there’s the examination-in-chief, cross-examination 

of Mr Desai, re-examination of Mr Desai, and that will then 

be the case.  It will then be over to Ms Cooper to present 

her case.  Mr Woodford, you intend to call Ms Cooper as a 

witness.  Is that correct?  I’m sure that’s correct. 

 

WOODFORD, MR:   Your Honour, there won’t need to be any 

cross-examination of Mr Desai. 

 

HIS HONOUR:   Well, you can decide that at the appropriate 

time, but - - -  

 

WOODFORD, MR:   And the reason - - -  

 

HIS HONOUR:   Just in terms of your case - - -  

 

WOODFORD, MR:   Yes.  The reason for that is - - -  

 

HIS HONOUR:   So Ms Cooper will give evidence? 

 

WOODFORD, MR:   Our case is largely documentary, your 

Honour, and I understand – understand the Desai case is 

largely documentary. 

 

HIS HONOUR:   All right.  So there may be - - -  

 

WOODFORD, MR:   So - - -  

 

HIS HONOUR:   - - - documents on both sides that are 

tendered by consent.  Is that - - -  

 

WOODFORD, MR:   Yes.  And while your Honour was away, I was 

going to propose that the parties put those documents in by 

consent. 

 

HIS HONOUR:   Okay.  Well, I can do that at the start. 

 

COOPER, MS:   We don’t have any consent.  They always 

dispute, and that is - - -  

 

WOODFORD, MR:   And - - -  

 

COOPER, MS:   - - - why this matter - - -  

 

HIS HONOUR:   Just hold on. 
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COOPER, MS:   - - - has gone eight - - -  

 

HIS HONOUR:   Don’t interrupt, Ms Cooper. 

 

COOPER, MS:   Yes. 

 

WOODFORD, MR:   And largely - - -  

 

HIS HONOUR:   I will explain that to Mr Desai - - -  

 

COOPER, MS:   There is - - -  

 

HIS HONOUR:   - - - in a moment. 

 

COOPER, MS:   - - - no consent. 

 

HIS HONOUR:   But – okay.  So maybe, yes, it would perhaps 

be wise to do that right at the beginning. 

 

WOODFORD, MR:   And largely, the question, in my respectful 

submission, would then revolve around the quality of the 

quotes because they’re the main documents. 

 

HIS HONOUR:   But hold on.  All right.  We will tender the 

various documents by consent.  That’s the first thing.  But 

in terms of your case, who – which witnesses do you propose 

to call? 

 

COOPER, MS:   They are outside. 

 

WOODFORD, MR:   I was proposing to put our documents in by 

consent and not call a witness. 

 

HIS HONOUR:   Okay.  All right. 

 

COOPER, MS:   They are outside. 

 

HIS HONOUR:   Well, that’s a matter that you can discuss 

with - - -  

 

COOPER, MS:   The witnesses are outside. 

 

HIS HONOUR:   Yes.  Well, they’re probably not relevant to 

the - - -  

 

COOPER, MS:   Yes.  It is relevant. 

 

HIS HONOUR:   - - - key question. 

 

COOPER, MS:   It is relevant. 
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HIS HONOUR:   Well, I will have to be satisfied, Mr 

Woodford, obviously, that the particular - - -  

 

COOPER, MS:   They are from shire. 

 

HIS HONOUR:   Please don’t interrupt, Ms Cooper. 

 

WOODFORD, MR:   Ms Cooper summonsed some witnesses from the 

shire. 

 

HIS HONOUR:   What can they - - -  

 

WOODFORD, MR:   I can’t - - -  

 

HIS HONOUR:   - - - say as to the type of fence that should 

be erected? 

 

WOODFORD, MR:   I can’t put them into evidence about the 

type - - -  

 

COOPER, MS:   Yes. 

 

WOODFORD, MR:   - - - of fence. 

 

COOPER, MS:   I can ask.  I can ask. 

 

HIS HONOUR:   Okay.  Well, you can – I will ask you the 

question about what - - -  

 

COOPER, MS:   Because I - - -  

 

HIS HONOUR:   - - - witnesses you call - - -  

 

COOPER, MS:   - - - did the job. 

 

HIS HONOUR:   Ms Cooper, please don’t interrupt.  Okay.  

But, obviously, Mr Woodford, you will have to satisfy me 

that any witness that is - - -  

 

WOODFORD, MR:   Yes. 

 

COOPER, MS:   Can we - - -  

 

HIS HONOUR:   - - - proposed - - -  

 

COOPER, MS:   - - - give this one to you to see - - -  

 

HIS HONOUR:   Any witness - - -  

 

COOPER, MS:   - - - the relevance? 
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HIS HONOUR:   - - - that is proposed to be called is going 

to give evidence that’s relevant - - -  

 

COOPER, MS:   It’s - - -  

 

HIS HONOUR:   - - - to the now-narrow question - - -  

 

WOODFORD, MR:   Yes.  The - - -  

 

HIS HONOUR:   - - - that I’m addressing. 

 

WOODFORD, MR:   The - - -  

 

HIS HONOUR:   So Ms Cooper is very keen for those document 

- - -  

 

COOPER, MS:   Yes. 

 

HIS HONOUR:   The drawings, I think. 

 

COOPER, MS:   It is important. 

 

HIS HONOUR:   Will they - - -  

 

COOPER, MS:   I have spent - - -  

 

HIS HONOUR:   - - - be tendered by consent - - -  

 

COOPER, MS:   - - - two months working on these. 

 

HIS HONOUR:   - - - Mr Woodford? 

 

WOODFORD, MR:   They could be tendered by consent.  It 

would be up to your Honour for relevance. 

 

HIS HONOUR:   All right. 

 

COOPER, MS:   Just pass it through to see what is in it. 

 

HIS HONOUR:   Yes.  So I might be able to look at them.  

That will have to be decided.  So, Mr Desai, just perhaps a 

departure from the general rule that I explained, which is 

that a document or other object can only be received as an 

exhibit through a witness, there is an exception to that.  

And that is if you agree with Mr Woodford any document or 

other object can be tendered by consent not necessarily 

through a witness, and then I can have regard to it. 

 

 It’s the formal receipt of a document and the 

allocation of an exhibit number to it that tells you that I 

can then have regard to it, and that can be done by 
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consent.  So, Mr Woodford, I was going to just have a five-

minute break, but how long would it take you to agree the 

documents that are going to be tendered by consent? 

 

WOODFORD, MR:   Perhaps 10, your Honour. 

 

HIS HONOUR:   Yes.  Well, why don’t - - -  

 

COOPER, MS:   10 days. 

 

HIS HONOUR:   How about I come back at quarter past 12? 

 

WOODFORD, MR:   Please the court. 

 

HIS HONOUR:   All right.  And then - - -  

 

COOPER, MS:   I have to see - - -  

 

HIS HONOUR:   So - - -  

 

COOPER, MS:   - - - the document. 

 

HIS HONOUR:   That might be an appropriate way to deal with 

it.  We will just – I will just receive and mark as 

exhibits all the documents that are tendered by consent, 

and then it will just be Mr Desai perhaps.  All right.  We 

will do it that way. 

 

WOODFORD, MR:   Please the court. 

 

HIS HONOUR:   So I will return at 12.15.  And at that stage 

– I haven’t mentioned openings.  So, look, in some ways, 

the issues here have been pretty crystallised.  Normally, 

in these types of proceedings, Mr Desai – I’m saying this 

for your benefit – before the evidence even starts, each of 

the parties is given the opportunity to do an opening 

argument or open their case.  It really is just intended to 

be a brief – a relatively brief summary of what the case 

is. 

 

 What is said at that part of the – during those part 

of the proceedings is not evidence itself.  If you like, 

it’s a way of providing, perhaps, a bit of a framework or 

some markers for the evidence that is to follow.  So it’s a 

way of just saying, “Well, look, this is the evidence that 

we’re likely to rely upon.  This, essentially, is our 

case”.  Now, whether the evidence actually unfolds in 

accordance with that case is what is important. 

 

 But if you want to, you can do an opening summary of 

your case, and I would really just confine that to that 
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real key question about the type of fence that might be 

appropriate.  You did sort of start to address that when I 

asked about, I think, compliance with the local laws of the 

Ekodeck-type fence, and you started to develop your 

argument as to why you say that’s not appropriate. 

 

T. DESAI, MR:   Yes. 

 

HIS HONOUR:   So that might be what you could open on. 

 

T. DESAI, MR:   Okay. 

 

HIS HONOUR:   But you’ve got to present some evidence of 

that, and that’s all that really matters at the end of the 

day.  And I will invite Mr Woodford to do the same once 

your case is finished, to do an - - -  

 

COOPER, MS:   Can I talk - - -  

 

HIS HONOUR:   - - - opening - - -  

 

COOPER, MS:   - - - today or not? 

 

HIS HONOUR:   - - - if he wishes to.  That’s something 

you’ve got to discuss with Mr Woodford.  It may not be 

necessary for you - - -  

 

COOPER, MS:   Because the information about Ekodeck is only 

with me.  He doesn’t have any information - - -  

 

HIS HONOUR:   Okay. 

 

COOPER, MS:   - - - about Ekodeck. 

 

HIS HONOUR:   Well, that’s something you need to discuss 

with Mr Woodford.  It may not be necessary for you to give 

evidence.  It’s a decision for you.  All right.  I will 

adjourn until a bit after 12.15.  All right. 

 

(Short adjournment) 

 

HIS HONOUR:   So have we agreed the documents that will be 

tendered by consent? 

 

WOODFORD, MR:   Yes, your Honour. 

 

HIS HONOUR:   Should we do it perhaps – we can do it in 

whatever order you like, but perhaps I might start with the 

survey that establishes the dividing boundary. 

 

COOPER, MS:   Sorry? 
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HIS HONOUR:   Have you got a copy of that?  It’s all right.  

Sit down, please, Ms Cooper. 

 

COOPER, MS:   Yes.  They have the survey.  The survey is 

here. 

 

T. DESAI, MR:   Yes, I do, your Honour. 

 

HIS HONOUR:   Have you seen that document, Mr Woodford? 

 

COOPER, MS:   Is that survey mine – mine or your – is his? 

 

T. DESAI, MR:   It’s your copy that - - -  

 

COOPER, MS:   No. 

 

T. DESAI, MR:   - - - you sent to us. 

 

COOPER, MS:   You cannot use mine.  Okay. 

 

T. DESAI, MR:   Then you can provide a copy. 

 

COOPER, MS:   No.  I have a copy.  Could you – please do 

not use mine.  It is fraud.  You haven’t paid for it. 

 

HIS HONOUR:   No.  Is it the same document - - -  

 

T. DESAI, MR:   Yes, your - - -  

 

HIS HONOUR:   - - - Mr Woodford? 

 

COOPER, MS:   No. 

 

T. DESAI, MR:   Yes. 

 

COOPER, MS:   No, no, no.  I do not accept that, because it 

has to be mine.  It is only given to one customer.  Okay.  

And he - - -  

 

HIS HONOUR:   But is it the same document, Ms Cooper? 

 

COOPER, MS:   No.  It’s not the same. 

 

HIS HONOUR:   It’s a different document? 

 

COOPER, MS:   They might change it. 

 

HIS HONOUR:   No, no. 

 

JSO:   Step back. 
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HIS HONOUR:   Stay there. 

 

JSO:   Step back. 

 

HIS HONOUR:   Ms Cooper – all right.  What’s the next 

document? 

 

COOPER, MS:   Sorry. 

 

T. DESAI, MR:   That I would like to submit, your Honour? 

 

HIS HONOUR:   Well, that’s tendered by consent. 

 

T. DESAI, MR:   So it’s a locality plan showing the 

Colorbond fencing locality which the court is to have 

regard to. 

 

HIS HONOUR:   All right.  That’s tendered by consent, Mr 

Woodford? 

 

WOODFORD, MR:   Yes, your Honour. 

 

HIS HONOUR:   Thank you.  Could you just hand that to Mr 

Orderly. 

 

T. DESAI, MR:   Your Honour, I’ve printed them double-

sided.  Am I able to send them through as a bundle 

together? 

 

HIS HONOUR:   Well, it’s easier if I identify each 

individual document by - - -  

 

COOPER, MS:   Here. 

 

HIS HONOUR:   - - - number. 

 

T. DESAI, MR:   Okay. 

 

HIS HONOUR:   So this is a front and back - - -  

 

COOPER, MS:   The survey.  

 

T. DESAI, MR:   Yes. 

 

COOPER, MS:   Survey.  Survey. 

 

HIS HONOUR:   So this is - - -  

 

T. DESAI, MR:   So the one identifying the zones at the 

bottom might - - -  
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HIS HONOUR:   So is the back page irrelevant? 

 

T. DESAI, MR:   Yes.  I just refer to the one with the 

zones at the bottom, yes. 

 

HIS HONOUR:   Zone positions derived from supply plan;  

that one? 

 

T. DESAI, MR:   It shows the distances, yes. 

 

HIS HONOUR:   But is what on the – but is what is on the 

back, can I just cross that out? 

 

T. DESAI, MR:   That’s fine. 

 

HIS HONOUR:   Mr Woodford?  Sorry.  Mr Woodford, so that’s 

the document zone positions derived from supply plan.  

That’s exhibit 1. 

 

WOODFORD, MR:   Sorry.  I missed it, your Honour. 

 

COOPER, MS:   Here.  Here.  Here. 

 

T. DESAI, MR:   The one identifying this. 

 

HIS HONOUR:   It’s that document.  Can you see that? 

 

WOODFORD, MR:   Yes.  I’ve got it. 

 

HIS HONOUR:   Take a seat, please, Ms Cooper. 

 

WOODFORD, MR:   This is an expanded version, your Honour. 

 

COOPER, MS:   This one.  This one. 

 

WOODFORD, MR:   I would prefer - - -  

 

COOPER, MS:   These two is better. 

 

WOODFORD, MR:   With respect, I would prefer to rely on 

this one because it is addressed as a surveyor’s 

certificate - - -  

 

HIS HONOUR:   Show that - - -  

 

WOODFORD, MR:   - - - and it’s - - -  

 

HIS HONOUR:   - - - to Mr Desai, please. 

 

COOPER, MS:   And this has a licensed surveyor. 
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WOODFORD, MR:   And it’s signed. 

 

HIS HONOUR:   Show that to Mr Desai. 

 

WOODFORD, MR:   It’s a more formal document. 

 

COOPER, MS:   And what number is it?  Can you give it back 

to me, because that’s not yours.  Can you give it back to 

me.  They don’t - - -  

 

HIS HONOUR:   Just - - -  

 

COOPER, MS:   - - - know – this one - - -  

 

HIS HONOUR:   Do you have a problem with that - - -  

 

WOODFORD, MR:   Surveyor’s certificate. 

 

HIS HONOUR:   - - - being tendered by consent? 

 

COOPER, MS:   Surveyor’s certificate. 

 

T. DESAI, MR:   No.  I think the other plan is better in 

terms of - - -  

 

HIS HONOUR:   I will take both.  All right.  So the one 

- - -  

 

COOPER, MS:   Can you just give it to me? 

 

HIS HONOUR:   - - - provided by Mr Desai is exhibit 1. 

 

COOPER, MS:   And can I put it in the same album? 

 

HIS HONOUR:   No.  Just do it one document at a time. 

 

COOPER, MS:   Here. 

 

HIS HONOUR:   The surveyor’s certificate on the back - - -  

 

COOPER, MS:   Here. 

 

HIS HONOUR:   - - - of that document – please sit down, Ms 

Cooper.  Please sit down.  I’m crossing that out. 

 

T. DESAI, MR:   Yes. 

 

HIS HONOUR:   So your document which is entitled Zone 

Positions Derived From Supply Plan, that’s exhibit 1. 

 

EXHIBIT 1 Applicants 
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Document entitled Zone Positions 

Derived From Supply Plan  

 

HIS HONOUR:   And then the document supplied by Ms Cooper 

- - -  

 

COOPER, MS:   Two. 

 

HIS HONOUR:   - - - which is - - -  

 

COOPER, MS:   There should be two. 

 

HIS HONOUR:   - - - entitled - - -  

 

COOPER, MS:   D1 and D2. 

 

HIS HONOUR:   - - - surveyor’s certificate, that is exhibit 

2. 

 

EXHIBIT 2 Respondents 

Document entitled Surveyor’s 

Certificate 

 

COOPER, MS:   Is it D2 at the back?  At the back should be 

D2 – 1 – well, should be D1. 

 

HIS HONOUR:   Nothing on the back of that, but that’s - - -  

 

COOPER, MS:   Okay. 

 

HIS HONOUR:   - - - exhibit 2. 

 

COOPER, MS:   Can you show this one.  Show this one.  I 

want to show this. 

 

HIS HONOUR:   So does that actually show the line of the 

dividing fence? 

 

COOPER, MS:   Yes.  No.  Excuse me.  That is mine.  She’s 

not allowed to – he’s not allowed to - - -  

 

HIS HONOUR:   It’s an - - -  

 

COOPER, MS:   - - - use mine. 

 

HIS HONOUR:   - - - exhibit.  I have to have regard to it. 

 

COOPER, MS:   I can give it to you.  Can you give this one 

to the magistrate. 
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HIS HONOUR:   Hold on.  Hold on.  Hold on, please, Ms 

Cooper. 

 

COOPER, MS:   The register - - -  

 

HIS HONOUR:   Show it to Mr Woodford. 

 

COOPER, MS:   Okay. 

 

HIS HONOUR:   So this - - -  

 

COOPER, MS:   They’re not allowed to use mine. 

 

HIS HONOUR:   - - - document which – please don’t 

interrupt, Ms Cooper.  Exhibit 2, surveyor’s certificate, 

does that show - - -  

 

T. DESAI, MR:   Your Honour, I believe it shows the peg 

positions, from memory, and the distances from each house.  

And that line down the middle would be the boundary. 

 

HIS HONOUR:   So that’s the best evidence of the position 

of the dividing line. 

 

T. DESAI, MR:   Yes. 

 

COOPER, MS:   But he hasn’t paid for it. 

 

HIS HONOUR:   It doesn’t matter, Ms Cooper. 

 

COOPER, MS:   He has dispute - - -  

 

HIS HONOUR:   It’s my document now.  It doesn’t matter.  

It’s not for – it’s not for Mr Desai.  It’s for me.  Do you 

have any objection to my looking at it? 

 

COOPER, MS:   No.  Because I gave three or four.  I don’t 

know which one is mine.  Can you give it back to me to see 

which one is mine? 

 

HIS HONOUR:   No.  That’s exhibit 2.  All right.  What else 

do we have? 

 

T. DESAI, MR:   I have a - - -  

 

HIS HONOUR:   So, sorry, Mr Woodford.  Is that the 

surveyor’s - - -  

 

COOPER, MS:   No.  The one that - - -  
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HIS HONOUR:   When we’re discussing the dividing line and 

it was agreed that a surveyor had surveyed the property to 

establish the dividing line, is that what exhibit 2 is? 

 

COOPER, MS:   I employed the licensed surveyor. 

 

HIS HONOUR:   Do you want me to have regard to that 

document?  Do you want me to look at it or not? 

 

COOPER, MS:   Who? 

 

HIS HONOUR:   Me. 

 

COOPER, MS:   Yes.  But - - -  

 

HIS HONOUR:   Okay. 

 

COOPER, MS:   I want - - -  

 

HIS HONOUR:   Well, then I’m - - -  

 

COOPER, MS:   - - - to talk.  Because if you don’t have 

information, she – he can submit something on his own which 

is not true. 

 

HIS HONOUR:   Okay.  Well, I will make sure that you both 

agree. 

 

COOPER, MS:   Yes. 

 

HIS HONOUR:   But that’s your document. 

 

COOPER, MS:   M.F. Gordon is mine.  And he does not work 

for anybody that is my neighbour. 

 

HIS HONOUR:   It doesn’t matter.  It’s my – it’s the 

court’s - - -  

 

COOPER, MS:   Yes. 

 

HIS HONOUR:   - - - document now. 

 

COOPER, MS:   But he should not choose my document to give 

it to you.  I paid it.  He disputes to pay for that. 

 

HIS HONOUR:   Okay.  Sit down, please, Ms Cooper. 

 

COOPER, MS:   Yes. 

 

HIS HONOUR:   What’s the next one? 

 



KH  MC/CIVIL/FR/GEN 645/2020 

 

27/7/22  68 

11.50.00 COOPER, MS 

WOODFORD, MR:   Your Honour, I’m taking the date.  It’s 10 

June 2020. 

 

HIS HONOUR:   That’s exhibit 2 we’re talking about. 

 

WOODFORD, MR:   The certificate dated 10 June. 

 

COOPER, MS:   That is - - -  

 

HIS HONOUR:   Can I see that, please. 

 

COOPER, MS:   - - - for D1.  That is for D1.  That - - -  

 

HIS HONOUR:   Just show that to Mr Woodford, please. 

 

COOPER, MS:   That is for D1 only.  Okay. 

 

HIS HONOUR:   Show exhibit 2 - - -  

 

COOPER, MS:   Excuse me. 

 

HIS HONOUR:   - - - please, to Mr Woodford. 

 

COOPER, MS:   This is too much – it’s too much mess.  Can 

you - - -  

 

HIS HONOUR:   Okay.  Ms Cooper, I’m going to ask you to 

take a seat, please.  And I’m going to ask you not to 

interrupt, please. 

 

COOPER, MS:   I’m saying that it is all - - -  

 

HIS HONOUR:   Ms Cooper - - -  

 

COOPER, MS:   Yes. 

 

HIS HONOUR:   Okay.  Is that the correct document?  I’ve 

marked it - - -  

 

WOODFORD, MR:   Yes. 

 

HIS HONOUR:   - - - as exhibit 2. 

 

WOODFORD, MR:   This is dated 10 June - - -  

 

COOPER, MS:   This is not - - -  

 

WOODFORD, MR:   - - - twenty - - -  

 

COOPER, MS:   I did not – I did not write this. 
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WOODFORD, MR:   This is - - -  

 

HIS HONOUR:   All right.  So hand exhibit 2 back to Mr 

Orderly.  That’s exhibit 2. 

 

COOPER, MS:   This is mine.  This is mine.  D1.  D1 is for 

boundary.  Only boundary. 

 

HIS HONOUR:   Okay.  What else do we have that we can 

tender - - -  

 

COOPER, MS:   This one - - -  

 

HIS HONOUR:   - - - by consent? 

 

COOPER, MS:   - - - is this.  This one. 

 

T. DESAI, MR:   Your Honour, I have a locality plan showing 

the fencing in the locality and pictures. 

 

HIS HONOUR:   Do they go together, those two documents? 

 

T. DESAI, MR:   Yes. 

 

HIS HONOUR:   Show those to Mr Woodford, please. 

 

WOODFORD, MR:   Yes.  That’s a map - - -  

 

COOPER, MS:   That is - - -  

 

WOODFORD, MR:   - - - setting out the locations where 

Colorbond - - -  

 

HIS HONOUR:   All right.  Well, that’s helpful. 

 

WOODFORD, MR:   - - - fencing is - - -  

 

COOPER, MS:   Can I see? 

 

WOODFORD, MR:   - - - in Leeming. 

 

COOPER, MS:   Can you please wait. 

 

WOODFORD, MR:   And these are photographs of Colorbond 

- - -  

 

COOPER, MS:   There is (indistinct) 

 

WOODFORD, MR:   - - - fences in the - - -  
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HIS HONOUR:   Do they go together in your view, those two 

- - -  

 

WOODFORD, MR:   They could go together in one, yes. 

 

HIS HONOUR:   Okay.  So can I have those two documents, 

please. 

 

COOPER, MS:   No.  This is wrong.  Excuse me.  They have 

not marked their own house.  Their own house is not marked, 

is wrong. 

 

HIS HONOUR:   Doesn’t matter. 

 

COOPER, MS:   I mean - - -  

 

HIS HONOUR:   Doesn’t matter.  Doesn’t matter. 

 

COOPER, MS:   They marked – they - - -  

 

HIS HONOUR:   Can I have - - -  

 

COOPER, MS:   - - - have to be - - -  

 

HIS HONOUR:   - - - those two documents, please. 

 

COOPER, MS:   Yes. 

 

HIS HONOUR:   Ms Cooper. 

 

COOPER, MS:   Yes. 

 

HIS HONOUR:   You can comment upon the documents if you 

want to.  I’m just receiving them.  So the markings on 

these documents are markings made by you, Mr Desai.  Is 

that correct? 

 

T. DESAI, MR:   Yes, your Honour. 

 

HIS HONOUR:   All right.  That bundle of three documents, 

which is – is that a printout from Google Maps or something 

similar? 

 

T. DESAI, MR:   Yes, your Honour. 

 

HIS HONOUR:   All right.  That document, together with a 

series of photographs, that is exhibit 3. 

 

EXHIBIT 3 Applicants 
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Bundle of three documents including a 

printout from Google Maps and series of 

photographs 

 

HIS HONOUR:   Yes.  Next one. 

 

T. DESAI, MR:   Your Honour, I have an extract from the 

City of Melville local laws for dividing fences, which 

specifies the - - -  

 

HIS HONOUR:   Yes.  Strictly speaking, I can have regard to 

that, anyway, as a matter of law, but it probably helps.  

Mr Woodford, you don’t have - - -  

 

WOODFORD, MR:   No objection. 

 

HIS HONOUR:   - - - any objection? 

 

WOODFORD, MR:   No.  I’ve seen that. 

 

HIS HONOUR:   Can I have that. 

 

COOPER, MS:   I have to see.  I have to see everything. 

 

HIS HONOUR:   Yes.  It’s a copy of the local law. 

 

COOPER, MS:   Everything - - -  

 

HIS HONOUR:   You can’t really dispute about that.  I can 

just look that up myself, Ms Cooper.  So that’s 

uncontroversial. 

 

COOPER, MS:   I have this one.  I have one of this in 2020.  

Okay.  I’m not stupid.  The six metres that they say - - -  

 

HIS HONOUR:   No, no, no, no. 

 

COOPER, MS:   Can I talk? 

 

HIS HONOUR:   No, no.  You can talk about that at the end.  

Can I have that, please.  Can I have that document please.  

Is that an - - -  

 

COOPER, MS:   I do not know - - -  

 

HIS HONOUR:   - - - up-to-date copy - - -  

 

COOPER, MS:   - - - whether it is a law. 

 

HIS HONOUR:   - - - of the relevant - - -  
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COOPER, MS:   I don’t know. 

 

HIS HONOUR:   - - - local law? 

 

T. DESAI, MR:   Yes, your Honour. 

 

HIS HONOUR:   So the local law that applies as of today? 

 

T. DESAI, MR:   Yes, your Honour. 

 

HIS HONOUR:   All right.  As I say, I can have regard to 

the whole local law, but that extract will be marked as 

exhibit 4. 

 

EXHIBIT 4 Applicants 

Extract from City of Melville local law 

for dividing fences 

 

HIS HONOUR:   Yes. 

 

COOPER, MS:   I don’t disagree with 60. 

 

T. DESAI, MR:   The next one, your Honour, is just 

installation instructions for Ekodeck fencing.  So it just 

shows the gaps and spans required - - -  

 

COOPER, MS:   Okay.  Can I see? 

 

T. DESAI, MR:   - - - to install the fence. 

 

HIS HONOUR:   Yes.  Any objection - - -  

 

COOPER, MS:   Can I see? 

 

HIS HONOUR:   - - - Mr Woodford? 

 

COOPER, MS:   Can I see? 

 

WOODFORD, MR:   No, there’s no objection. 

 

COOPER, MS:   No.  Wait.  This is wrong.  They - - -  

 

HIS HONOUR:   Okay.  You can tell me why it’s wrong.  Can I 

give it to the - - -  

 

COOPER, MS:   Here. 

 

HIS HONOUR:   Give it to Mr - - -  

 

COOPER, MS:   Yes. 
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HIS HONOUR:   - - - Orderly. 

 

COOPER, MS:   They have this - - -  

 

HIS HONOUR:   That’s tendered - - -  

 

COOPER, MS:   - - - exhibit. 

 

HIS HONOUR:   Please sit down, Ms Cooper.  That’s tendered 

by consent, Mr Woodford.  Is that correct? 

 

WOODFORD, MR:   Yes, it is, your Honour. 

 

HIS HONOUR:   All right. 

 

COOPER, MS:   No.  I want to say that Ekodeck has a gap, 

but it has a privacy net that has, every 60 centimetre 

- - -  

 

HIS HONOUR:   You can give evidence about that if you wish 

to.  That’s exhibit 5. 

 

EXHIBIT 5 Applicants 

Ekodeck installation guide 

 

HIS HONOUR:   And it’s one - - -  

 

COOPER, MS:   And I have the - - -  

 

HIS HONOUR:   Please stop - - -  

 

COOPER, MS:   I have - - -  

 

HIS HONOUR:   - - - talking, Ms Cooper.  Thank you. 

 

T. DESAI, MR:   Your Honour, the next one - - -  

 

COOPER, MS:   Where - - -  

 

T. DESAI, MR:   - - - is correspondence from Ekodeck 

themselves advising of the suitability for Ekodeck fencing, 

that it’s essentially not suitable as a - - -  

 

HIS HONOUR:   Any objection - - -  

 

T. DESAI, MR:   - - - dividing fence. 

 

HIS HONOUR:   - - - Mr Woodford? 

 

COOPER, MS:   This is not that Ekodeck.  This Ekodeck is 

Ekologix. 
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HIS HONOUR:   That’s - - -  

 

COOPER, MS:   Ekologix’s - - -  

 

HIS HONOUR:   That’s hearsay evidence. 

 

COOPER, MS:   - - - factory in China. 

 

HIS HONOUR:   But if it’s tendered by consent – no 

objection, Mr Woodford? 

 

WOODFORD, MR:   No objection. 

 

COOPER, MS:   No.  They - - -  

 

WOODFORD, MR:   It’s a matter for submission. 

 

COOPER, MS:   No.  He has - - -  

 

HIS HONOUR:   Of course, yes. 

 

COOPER, MS:   - - - not discussed this with me, because 

- - -  

 

HIS HONOUR:   Exhibit 6 is that - - -  

 

COOPER, MS:   Yes. 

 

HIS HONOUR:   - - - email. 

 

EXHIBIT 6 Applicants 

Email from Ekodeck 

 

COOPER, MS:   Sir, I disagree. 

 

HIS HONOUR:   Can I just say about - - -  

 

COOPER, MS:   Yes. 

 

HIS HONOUR:   - - - that document - - -  

 

COOPER, MS:   I disagree that the Ekodeck has - - -  

 

HIS HONOUR:   Please be quiet, Ms Cooper.  Thank you.  So, 

Mr Desai, that is a statement of opinion from a witness who 

is – sorry – from a person who is not going to be called as 

a witness in this case. 

 

T. DESAI, MR:   Yes, your Honour. 
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HIS HONOUR:   It is a document.  So in my view, it can be 

tendered by consent.  Generally speaking, where a document 

contains a – there are some exceptions, but we will put 

those to one side for the moment.  Where a document 

contains a statement of fact from a person who is not 

called as a witness in legal proceedings such as this, 

usually that evidence is inadmissible.  Because this is in 

a document form, it’s tendered by consent, I can – I’m 

prepared to receive it as an exhibit. 

 

 What weight I’m prepared to attach to it, however, 

given that the witness – sorry – that the person who made 

the statement in this document is not here and cannot be 

cross-examined so that the evidence concerning the 

statement of that fact can’t be tested in court, the weight 

I would generally attach to such evidence is fairly low. 

 

T. DESAI, MR:   Okay. 

 

HIS HONOUR:   But both parties will be given the 

opportunity to address - - -  

 

COOPER, MS:   But there is - - -  

 

HIS HONOUR:   - - - me as to what - - -  

 

COOPER, MS:   - - - a point. 

 

HIS HONOUR:   Both parties will be given the opportunity to 

address me as to what weight I should attach to the 

document, but I receive it as exhibit 6. 

 

COOPER, MS:   But I can give a point about this. 

 

HIS HONOUR:   Yes. 

 

COOPER, MS:   Can I talk? 

 

HIS HONOUR:   Not at the moment. 

 

T. DESAI, MR:   The next exhibit is just the colour of 

Colorbond and the profile which we’re proposing to install. 

 

COOPER, MS:   What is it? 

 

HIS HONOUR:   Is that a photograph? 

 

T. DESAI, MR:   Yes, your Honour. 

 

COOPER, MS:   I cannot – I’ve not seen - - -  
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HIS HONOUR:   Who took that photograph? 

 

T. DESAI, MR:   I obtained it online through - - -  

 

COOPER, MS:   Okay.  Can I see? 

 

T. DESAI, MR:   Through - - -  

 

HIS HONOUR:   Any objection, Mr Woodford? 

 

WOODFORD, MR:   No, your Honour.  That’s - - -  

 

COOPER, MS:   I haven’t seen. 

 

HIS HONOUR:   Just show it to Ms Cooper. 

 

COOPER, MS:   What is it?  This one is Colorbond, is it? 

 

HIS HONOUR:   Yes. 

 

COOPER, MS:   Colorbond sheet. 

 

HIS HONOUR:   Yes.  Okay.  Please don’t use that language 

in the court, Ms - - -  

 

COOPER, MS:   No. 

 

HIS HONOUR:   - - - Cooper. 

 

COOPER, MS:   S-h-e-e-t.  They call it - - -  

 

HIS HONOUR:   I thought you said - - -  

 

COOPER, MS:   - - - Colorbond sheet. 

 

HIS HONOUR:   - - - something else, Ms Cooper. 

 

COOPER, MS:   No, no. 

 

HIS HONOUR:   I do apologise. 

 

COOPER, MS:   Colorbond sheet. 

 

WOODFORD, MR:   Accent, your Honour. 

 

COOPER, MS:   They call it - - -  

 

HIS HONOUR:   Okay.  Sorry about that. 

 

COOPER, MS:   - - - the sheeting.  Yes.  S-h-e-e-t. 
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HIS HONOUR:   Okay.  Yes.  I understand now.  Yes. 

 

COOPER, MS:   They don’t call it - - -  

 

HIS HONOUR:   Okay. 

 

COOPER, MS:   - - - anything else. 

 

HIS HONOUR:   All right.  So that’s exhibit 7. 

 

EXHIBIT 7 Applicants 

Photograph of Colorbond colour and 

profile proposed for installation 

 

COOPER, MS:   Because it’s two millimetre/three millimetre. 

 

HIS HONOUR:   All right.  Exhibit 7.  Yes.  So that’s a 

document – you just obtained that from the Colorbond 

website? 

 

T. DESAI, MR:   Just to provide information, your Honour, 

yes. 

 

HIS HONOUR:   All right.  That’s exhibit 7. 

 

T. DESAI, MR:   And to provide contents of quotes 

referenced of colour and profile.  So - - -  

 

HIS HONOUR:   So that’s a quote from - - -  

 

T. DESAI, MR:   I’ve obtained three separate quotes, which 

I will submit as exhibits. 

 

HIS HONOUR:   Yes.  And the first one is from whom? 

 

T. DESAI, MR:   Team Work Fencing Contractors. 

 

HIS HONOUR:   Show that to Mr Woodford. 

 

T. DESAI, MR:   So that contains two quotes from them, one 

with plinths and one without.  So if the court obviously 

can’t make a ruling on plinths, we’re happy to proceed. 

 

HIS HONOUR:   Okay.  All right. 

 

T. DESAI, MR:   And that’s the same with the other two 

quotes as well, which - - -  

 

HIS HONOUR:   All right. 
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COOPER, MS:   But these people have got conditions.  The 

conditions that they make is impossible to accept. 

 

HIS HONOUR:   All right.  I will have that – I will just 

have that document, Mr Orderly. 

 

COOPER, MS:   No. 

 

HIS HONOUR:   We will just do it - - -  

 

COOPER, MS:   Their conditions - - -  

 

HIS HONOUR:   - - - one at a time. 

 

COOPER, MS:   - - - are impossible. 

 

HIS HONOUR:   So what are we up to?  Exhibit 8, yes. 

 

COOPER, MS:   I have answered this one - - -  

 

HIS HONOUR:   The quote – please don’t interrupt – dated 10 

June - - -  

 

COOPER, MS:   Which one is this? 

 

HIS HONOUR:   - - - from Team Work Fencing Contractors, 

that’s exhibit 8. 

 

EXHIBIT 8 Applicants 

Quote from Team Work Fencing 

Contractors dated 10 June 

 

COOPER, MS:   Where has the heading gone? 

 

HIS HONOUR:   The next quote - - -  

 

COOPER, MS:   There is no heading.  No.  That is – they 

have the colour.  6000.  It says 6000.  Which is this? 

 

T. DESAI, MR:   Is that New Tech Fencing? 

 

COOPER, MS:   The same. 

 

WOODFORD, MR:   That’s New Tech. 

 

COOPER, MS:   What is this? 

 

T. DESAI, MR:   New Tech Fencing. 

 

HIS HONOUR:   All right. 
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COOPER, MS:   It is the same. 

 

HIS HONOUR:   There’s no objection to the tendering of that 

by consent, Mr Woodford? 

 

WOODFORD, MR:   No, your Honour. 

 

COOPER, MS:   It’s too expensive. 

 

HIS HONOUR:   Okay. 

 

COOPER, MS:   Six - - -  

 

HIS HONOUR:   You can make submissions about that.  So that 

document - - -  

 

COOPER, MS:   This one.  This one.  What is this? 

 

HIS HONOUR:   - - - which consists of two pages – it’s a 

quote dated 9 May 2022 from a business called New Tech 

Fencing, that’s exhibit 9.  That’s exhibit 9, the New Tech 

Fencing quote. 

 

EXHIBIT 9 Applicants DATE 9/5/2022 

Two-page quote from New Tech Fencing 

 

COOPER, MS:   6400 is expensive. 

 

HIS HONOUR:   So this is the third quote.  Yes, that’s 

exhibit 9.  Thanks, Mr Orderly. 

 

COOPER, MS:   6000. 

 

HIS HONOUR:   Okay.  This is a quote from Greenline Fencing 

& Gates dated 18 June 2022.  That is exhibit 10. 

 

EXHIBIT 10 Applicants DATE 18/6/2022 

Quote from Greenline Fencing & Gates 

 

HIS HONOUR:   Anything further, Mr Desai? 

 

T. DESAI, MR:   That’s all, your Honour.  I have a minute 

of proposed orders, but I’m assuming we can go through that 

- - -  

 

HIS HONOUR:   Yes. 

 

T. DESAI, MR:   - - - later. 

 

HIS HONOUR:   I mean, when your father gives evidence, he 

can produce any further documents. 
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T. DESAI, MR:   Okay. 

 

HIS HONOUR:   But these are just documents which, as I 

understand it, would normally need a witness to produce.  

So take one of the quotes, for example.  Normally, to 

produce evidence of a quote, you would require someone from 

the business to say, “This is the quote that we provide for 

the work that’s proposed”. 

 

T. DESAI, MR:   Yes. 

 

HIS HONOUR:   But because there’s no objection, I can 

receive it by consent without a witness producing it. 

 

T. DESAI, MR:   Sure. 

 

HIS HONOUR:   So, Mr Woodford, they’re documents which Mr 

Desai has proposed to be tendered by consent, and you’ve 

not objected to any of them.  Are there documents that you 

wish to tender by consent? 

 

COOPER, MS:   This one. 

 

WOODFORD, MR:   Yes, there are, your Honour.  They’re in 

- - -  

 

COOPER, MS:   Just - - -  

 

WOODFORD, MR:   - - - a rather formidable bundle.  I can 

- - -  

 

HIS HONOUR:   Do they go to the question of the type of 

fence that - - -  

 

COOPER, MS:   Yes. 

 

HIS HONOUR:   - - - is appropriate here? 

 

WOODFORD, MR:   Most of them don’t, your Honour.  There are 

some in there that do.  There are two, in particular.  

They’re quotes that my friend has.  I can hand them up 

- - -  

 

COOPER, MS:   No, no. 

 

WOODFORD, MR:   - - - separately. 

 

HIS HONOUR:   All right.  Let’s do it separately.  Just, Ms 

Cooper, let Mr Woodford – please just – okay.  So why don’t 

we do those two - - -  
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WOODFORD, MR:   One – one is - - -  

 

HIS HONOUR:   - - - quotes separately. 

 

WOODFORD, MR:   One is a quote from - - -  

 

COOPER, MS:   This one. 

 

WOODFORD, MR:   One is a quote from - - -  

 

COOPER, MS:   This one.  This one.  It’s here.  That is not 

mine. 

 

HIS HONOUR:   I’m assuming, Mr Desai, quotes obtained by Ms 

Cooper for - - -  

 

COOPER, MS:   Yes.  I did - - -  

 

HIS HONOUR:   - - - the proposed work - - -  

 

COOPER, MS:   - - - give it to you. 

 

HIS HONOUR:   You’re not objecting to them? 

 

T. DESAI, MR:   No objection, your Honour. 

 

WOODFORD, MR:   Yes. 

 

HIS HONOUR:   No. 

 

WOODFORD, MR:   Now, there are - - -  

 

COOPER, MS:   No.  Where - - -  

 

WOODFORD, MR:   There are some quotes that will - - -  

 

COOPER, MS:   This one, the facts, just give it to them. 

 

HIS HONOUR:   No, no.  Let’s just deal with the two quotes 

first. 

 

COOPER, MS:   You have not read them.  Okay.  Okay.  Okay.  

Just wait. 

 

T. DESAI, MR:   Your Honour, while they’re - - -  

 

COOPER, MS:   Just wait - - -  

 

T. DESAI, MR:   - - - organising that - - -  

 

COOPER, MS:   - - - one moment.  I will give it to you. 
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T. DESAI, MR:   I just had a question on process. 

 

HIS HONOUR:   Let’s just wait for that - - -  

 

T. DESAI, MR:   Sure. 

 

HIS HONOUR:   - - - Mr Desai.  I will come back to you.  

I’ve just – I’ve just got to get the documents - - -  

 

COOPER, MS:   This is one. 

 

HIS HONOUR:   - - - that are tendered by consent first.  

So, well, just that quote - - -  

 

WOODFORD, MR:   DW - - -  

 

COOPER, MS:   No, not this one. 

 

WOODFORD, MR:   - - - Gallacher - - -  

 

HIS HONOUR:   Let’s just do it separately.  So first one. 

 

WOODFORD, MR:   DW Gallacher Building. 

 

HIS HONOUR:   Yes. 

 

WOODFORD, MR:   Gallacher is G-a-l-l-a-c-h-e-r. 

 

HIS HONOUR:   There’s two quotes there.  Hand both of them 

up, and I will mark them separately. 

 

WOODFORD, MR:   I see.  All right. 

 

HIS HONOUR:   Thanks, Mr Orderly.  I will have that one 

just while we’re sorting out the next one.  So the quote 

from DW Gallacher Building dated 11 January 2022, that’s 

exhibit 11. 

 

EXHIBIT 11 Respondents DATE 11/1/2022 

Quote from DW Gallacher Building 

 

HIS HONOUR:   The next quote – hold on.  Mr Woodford, is 

there a further quote?  That’s exhibit 11.  Have you got 

another quote? 

 

WOODFORD, MR:   Yes.  There’s - - -  

 

COOPER, MS:   Here. 

 

WOODFORD, MR:   - - - another, which is a Fabulous Fence 

Renovation quote. 
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HIS HONOUR:   Yes. 

 

WOODFORD, MR:   My friend saw that earlier on. 

 

HIS HONOUR:   Okay. 

 

COOPER, MS:   And this one. 

 

WOODFORD, MR:   Attached to it is the DW quote – DW 

Gallacher - - -  

 

COOPER, MS:   For retaining wall - - -  

 

WOODFORD, MR:   - - - quote as well, but - - -  

 

COOPER, MS:   - - - and repairs at the (indistinct) 

 

HIS HONOUR:   Exactly the same document, is it? 

 

COOPER, MS:   Bunnings – Bunnings for supplying - - -  

 

WOODFORD, MR:   And - - -  

 

COOPER, MS:   Supplying Ekodeck.  Bunnings is a supplier 

- - -  

 

HIS HONOUR:   That’s a bundle, is it? 

 

WOODFORD, MR:   Yes.  This is a bundle of quotes. 

 

COOPER, MS:   Bundle - - -  

 

HIS HONOUR:   All right.  Okay.  I will receive that as a 

single document.  You’ve seen all those, Mr - - -  

 

T. DESAI, MR:   Yes, your Honour. 

 

HIS HONOUR:   - - - Desai?  You’re not objecting to them 

being tendered - - -  

 

T. DESAI, MR:   No, your Honour. 

 

HIS HONOUR:   - - - by consent.  Okay.  So the bundle of 

documents I’ve just been handed - - -  

 

COOPER, MS:   Here. 

 

HIS HONOUR:   The - - -  

 

COOPER, MS:   This one then. 
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HIS HONOUR:   - - - front page – just don’t interrupt for 

the moment – is a quote number 13021 from Fabulous Fence 

and Renovation. 

 

COOPER, MS:   This is Fabulous. 

 

HIS HONOUR:   There’s also some other documents, emails 

that - - -  

 

WOODFORD, MR:   May I just interrupt your Honour.  There is 

an attachment to the Fabulous Fencing quote and - - -  

 

HIS HONOUR:   Well, add this to – that to this bundle? 

 

COOPER, MS:   Yes. 

 

WOODFORD, MR:   Yes, your Honour. 

 

HIS HONOUR:   Yes.  So just hand that up, please. 

 

COOPER, MS:   I have written - - -  

 

HIS HONOUR:   There’s some - - -  

 

COOPER, MS:   - - - to - - -  

 

HIS HONOUR:   - - - quotes from Bunnings for certain - - -  

 

COOPER, MS:   Without adding them, I have one just to add – 

adding – adding things that is required.  And this one 

- - -  

 

HIS HONOUR:   The structural engineer quote for retaining 

walls - - -  

 

COOPER, MS:   This one. 

 

HIS HONOUR:   - - - I’m going to ignore that. 

 

COOPER, MS:   They have seen it in the form - - -  

 

HIS HONOUR:   Anyway, those documents as a bundle - - -  

 

COOPER, MS:   Yes.  Give it to them.  This is a Ekodeck 

fence cost - - -  

 

HIS HONOUR:   That’s exhibit 12. 

 

EXHIBIT 12 Respondents 
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Bundle of documents including email 

correspondence and quote 13021 from 

Fabulous Fence and Renovation 

 

HIS HONOUR:   Yes. 

 

WOODFORD, MR:   Next is a Hamptons Fencing - - -  

 

COOPER, MS:   No, no.  This one. 

 

WOODFORD, MR:   This is a picture of Ekodeck - - -  

 

COOPER, MS:   Ekodeck panel. 

 

WOODFORD, MR:   Ekodeck panels. 

 

HIS HONOUR:   Yes. 

 

COOPER, MS:   And this is one - - -  

 

WOODFORD, MR:   And - - -  

 

COOPER, MS:   - - - for privacy. 

 

WOODFORD, MR:   And over the page, there is a - - -  

 

HIS HONOUR:   Who - - -  

 

WOODFORD, MR:   - - - privacy - - -  

 

HIS HONOUR:   Are they photographs? 

 

COOPER, MS:   Privacy net. 

 

WOODFORD, MR:   Yes, your Honour. 

 

HIS HONOUR:   Please don’t interrupt, Ms Cooper.  Ms 

Cooper, can I ask you just to sit down and let Mr Woodford 

handle this for the moment. 

 

COOPER, MS:   Okay. 

 

HIS HONOUR:   So are they – they’re photographs taken by 

someone or - - -  

 

WOODFORD, MR:   Yes. 

 

HIS HONOUR:   - - - are they obtained - - -  

 

WOODFORD, MR:   In a similar - - -  
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HIS HONOUR:   - - - through the internet? 

 

WOODFORD, MR:   In a similar manner to Mr Desai going to 

the website, taking a photo. 

 

HIS HONOUR:   Okay.  All right.  And that’s - - -  

 

WOODFORD, MR:   This is - - -  

 

HIS HONOUR:   - - - of Ekodeck fencing. 

 

COOPER, MS:   Ekodeck.  Everything about the quality of 

Ekodeck. 

 

HIS HONOUR:   Yes.  Okay.  All right. 

 

WOODFORD, MR:   Mr Desai hasn’t seen this copy yet.  So 

- - -  

 

HIS HONOUR:   Show it to - - -  

 

COOPER, MS:   Yes.  They have - - -  

 

HIS HONOUR:   - - - Mr Desai. 

 

COOPER, MS:   - - - seen it.  They have seen it.  No, no.  

No. 

 

HIS HONOUR:   Just show it.  Ms Cooper, I just need you to 

sit down and not speak for the moment, please.  Can you do 

that for me? 

 

COOPER, MS:   It’s part of the form 2 in the court. 

 

HIS HONOUR:   Are they – that’s just information obtained 

from the internet - - -  

 

COOPER, MS:   Form 2 dash - - -  

 

HIS HONOUR:   I will just make the same observations I made 

in relation to an earlier document. 

 

COOPER, MS:   They have. 

 

HIS HONOUR:   Look, the witness who would – normally, that 

sort of information would have to be produced through a 

witness.  It’s tendered by consent.  It’s a question of 

what weight I give to it.  So the information which is 

obtained, I think, via the internet and printed out 

concerning Ekodeck fencing, that is exhibit 13, Nick? 
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JSO:   Yes. 

 

EXHIBIT 13 Respondents 

Information obtained via internet and 

printed out concerning Ekodeck fencing 

 

HIS HONOUR:   Yes.  I’m just going to write Ekodeck fencing 

on there.  Yes.  Okay. 

 

WOODFORD, MR:   Then, your Honour, there is a labourer’s 

quote for disposal of Hardie and Super Six - - -  

 

HIS HONOUR:   Okay. 

 

WOODFORD, MR:   - - - fence panel. 

 

HIS HONOUR:   It’s to dispose of the - - -  

 

COOPER, MS:   Yes. 

 

HIS HONOUR:   - - - existing fence? 

 

WOODFORD, MR:   Yes.  Mr Desai hasn’t seen this yet. 

 

HIS HONOUR:   Just show that to Mr Desai. 

 

COOPER, MS:   They have seen it.  They have seen it, but 

- - -  

 

HIS HONOUR:   It doesn’t matter.  Just show it to him.  Mr 

Desai, I don’t think you’ve produced anything concerning 

the - - -  

 

COOPER, MS:   They have seen it. 

 

HIS HONOUR:   - - - cost of removing the existing fence.  

Do you seek to rely on anything? 

 

T. DESAI, MR:   Yes, your Honour.  They’re included in all 

three quotes, the disposal. 

 

HIS HONOUR:   It’s included - - -  

 

T. DESAI, MR:   Yes. 

 

HIS HONOUR:   - - - in those. 

 

T. DESAI, MR:   That’s part of it, yes. 

 

HIS HONOUR:   Okay.  All right. 
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WOODFORD, MR:   That quote is dated 1 July 2020.  I don’t 

have a more recent - - -  

 

COOPER, MS:   But the - - -  

 

WOODFORD, MR:   - - - quote. 

 

HIS HONOUR:   Okay.  So this is a quote for disposal of the 

existing - - -  

 

COOPER, MS:   Only for the - - -  

 

HIS HONOUR:   - - - Hardie - - -  

 

COOPER, MS:   - - - Fabulous. 

 

HIS HONOUR:   - - - Super Six fence panels - - -  

 

COOPER, MS:   Only for the Fabulous, because Fabulous 

fencing is cheaper. 

 

HIS HONOUR:   - - - dated 1 July 2020, that’s exhibit – 

what are we up to – 14.  14. 

 

EXHIBIT 14 Respondents DATE 1/7/2020 

Quote for disposal of existing Hardie 

Super Six fence panels 

 

WOODFORD, MR:   Yes.  I don’t have a more recent quote than 

that - - -  

 

HIS HONOUR:   Yes. 

 

WOODFORD, MR:   - - - your Honour. 

 

COOPER, MS:   Yes.  There is this one.  This one.  To buy 

limestone for – because they have 53 centimetre sand height 

above the natural ground level. 

 

WOODFORD, MR:   Ms Cooper is referring to a - - -  

 

COOPER, MS:   Limestone retaining wall. 

 

WOODFORD, MR:   - - - retaining wall quote.  I’m not - - -  

 

HIS HONOUR:   No.  I won’t be receiving that. 

 

COOPER, MS:   Okay. 

 

HIS HONOUR:   Retaining walls aren’t going to be - - -  
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COOPER, MS:   But what about the aluminium plinth that is a 

retaining wall of them? 

 

HIS HONOUR:   Not - - -  

 

COOPER, MS:   Aluminium plinth.  Mr Woodford (indistinct)  

 

HIS HONOUR:   Next document, please, Mr Woodford.  Take a 

seat, please, Ms Cooper. 

 

WOODFORD, MR:   The next one is a Hamptons – Hamptons 

quote. 

 

COOPER, MS:   The fence – PVC fencing.  If they want their 

full privacy, PVC fencing is good.  But - - -  

 

HIS HONOUR:   Is PVC fencing a completely different type of 

fence? 

 

WOODFORD, MR:   Yes, it is - - -  

 

COOPER, MS:   Yes. 

 

WOODFORD, MR:   - - - your Honour. 

 

HIS HONOUR:   I’m not receiving that.  That’s not in issue 

here.  There’s only two choices here. 

 

COOPER, MS:   No.  This has been - - -  

 

HIS HONOUR:   Only two choices here - - -  

 

COOPER, MS:   Okay. 

 

HIS HONOUR:   - - - Ms Cooper, in accordance with - - -  

 

COOPER, MS:   Okay. 

 

HIS HONOUR:   - - - the order - - -  

 

COOPER, MS:   So wait.  Wait.  Wait. 

 

HIS HONOUR:   - - - which was made - - -  

 

COOPER, MS:   Wait.  We have more. 

 

HIS HONOUR:   - - - by Magistrate Darge. 

 

COOPER, MS:   We have more.  Just wait.  Wait.  Wait a 

second.  This is the application fee to deal with the – 
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okay.  So 12 facts about the – yes, this is it.  Because 

they said that the - - -  

 

HIS HONOUR:   What’s the document - - -  

 

COOPER, MS:   It is - - -  

 

HIS HONOUR:   - - - Mr Woodford - - -  

 

COOPER, MS:   - - - about the - - -  

 

HIS HONOUR:   - - - please? 

 

COOPER, MS:   - - - Ekodeck is good for trees/environment 

and Colorbond is bad for trees/environment. 

 

HIS HONOUR:   Okay.  Who’s the author - - -  

 

COOPER, MS:   The photo - - -  

 

HIS HONOUR:   - - - of that document? 

 

COOPER, MS:   I wrote it to the – I wrote it to the court 

by email. 

 

HIS HONOUR:   No, I’m not receiving that. 

 

COOPER, MS:   No.  But I have taken photograph. 

 

HIS HONOUR:   No, no.  It doesn’t matter. 

 

COOPER, MS:   Just I - - -  

 

HIS HONOUR:   You can - - -  

 

COOPER, MS:   - - - give you the photo. 

 

HIS HONOUR:   - - - produce that in evidence.  Well, is 

there any objection to that document - - -  

 

COOPER, MS:   There is one. 

 

HIS HONOUR:   - - - Mr Desai? 

 

COOPER, MS:   Yes.  The - - -  

 

T. DESAI, MR:   No, your Honour. 

 

COOPER, MS:   - - - drawing that I did - - -  

 

HIS HONOUR:   No. 
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COOPER, MS:   - - - of Ekodeck. 

 

HIS HONOUR:   There’s no objection.  Hand that to Mr 

Orderly, please. 

 

COOPER, MS:   No.  This one. 

 

HIS HONOUR:   So that’s a - - -  

 

COOPER, MS:   The drawing of the - - -  

 

T. DESAI, MR:   I haven’t seen it, your Honour, but no 

- - -  

 

HIS HONOUR:   Show it to Mr Desai, please. 

 

T. DESAI, MR:   No objection.  They can submit that. 

 

COOPER, MS:   Excuse me. 

 

HIS HONOUR:   No objection. 

 

COOPER, MS:   The drawing for the Ekodeck, my drawing - - -  

 

HIS HONOUR:   Should that - - -  

 

COOPER, MS:   - - - what does it look like. 

 

HIS HONOUR:   - - - be as a bundle, Mr Woodford? 

 

COOPER, MS:   This is the Ekodeck drawing.  Drawing for the 

Ekodeck.  That’s it. 

 

HIS HONOUR:   These are all produced by your client.  Is 

that correct? 

 

WOODFORD, MR:   Yes, your Honour, they are. 

 

COOPER, MS:   Yes. 

 

HIS HONOUR:   All right.  I will receive those.  There’s no 

objection.  Just hand – hand them as a bundle, please. 

 

COOPER, MS:   Yes.  Just wait.  This is one.  Can you give 

it to – it was - - -  

 

WOODFORD, MR:   Your Honour - - -  

 

COOPER, MS:   They want to know – they said to us that, 

“You come here to know whether Ekodeck fencing or Colorbond 

fencing”. 
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HIS HONOUR:   Correct. 

 

COOPER, MS:   So I worked on it.  If you don’t - - -  

 

HIS HONOUR:   Yes.  So that’s - - -  

 

COOPER, MS:   - - - want to accept it - - -  

 

HIS HONOUR:   - - - your document. 

 

COOPER, MS:   - - - then even it’s bad. 

 

HIS HONOUR:   There’s no objection to it. 

 

COOPER, MS:   Because they said this isn’t because of the – 

because - - -  

 

HIS HONOUR:   I will staple it.  That’s all right.  You 

just hand the pages to Mr Orderly. 

 

COOPER, MS:   Can you - - -  

 

HIS HONOUR:   Hand over the pages, please. 

 

COOPER, MS:   - - - keep – and then there is - - -  

 

HIS HONOUR:   Hold on.  So those documents concerning - - -  

 

COOPER, MS:   Yes.  Here. 

 

HIS HONOUR:   - - - the - - -  

 

COOPER, MS:   About the aluminium plinth.  I have some 

writing about the - - -  

 

HIS HONOUR:   That’s exhibit 15. 

 

COOPER, MS:   - - - aluminium plinth.  Here. 

 

HIS HONOUR:   They’re the documents on the Ekodeck fencing 

prepared by the - - -  

 

COOPER, MS:   This is - - -  

 

HIS HONOUR:   - - - defendant. 

 

EXHIBIT 15 Respondents 

Documents on Ekodeck fencing prepared 

by defendant 

 



KH  MC/CIVIL/FR/GEN 645/2020 

 

27/7/22  93 

11.50.00 COOPER, MS 

COOPER, MS:   Can you please pass it?  Aluminium plinth.  

Their fence has got aluminium plinth retaining - - -  

 

HIS HONOUR:   Just stop - - -  

 

COOPER, MS:   - - - wall. 

 

HIS HONOUR:   - - - talking for a moment.  We’re just 

dealing with documents at the moment, Ms Cooper.  Is that a 

document prepared - - -  

 

COOPER, MS:   Yes. 

 

HIS HONOUR:   - - - by your client? 

 

WOODFORD, MR:   It’s a document aimed at retention of sand, 

your Honour, rather than – rather than the type of fence.  

It has - - -  

 

COOPER, MS:   No. 

 

WOODFORD, MR:   - - - some relevance - - -  

 

COOPER, MS:   Not a - - -  

 

WOODFORD, MR:   - - - because - - -  

 

HIS HONOUR:   Ms Cooper, do not interrupt. 

 

WOODFORD, MR:   It has some relevance because one of the 

quotes entails retaining some sand that’s on a different 

level to Ms Cooper’s place.  It’s a retention issue.  It’s 

not a fence issue. 

 

HIS HONOUR:   Any objection? 

 

T. DESAI, MR:   Yes, your Honour.  Some of these statements 

relate to a previous deed of release - - -  

 

HIS HONOUR:   There’s an objection.  I’m not receiving it. 

 

T. DESAI, MR:   - - - back in two thousand and - - -  

 

COOPER, MS:   No.  They’re - - -  

 

HIS HONOUR:   I’m not receiving it. 

 

COOPER, MS:   This one - - -  

 

HIS HONOUR:   Sit down.  I’m not receiving that. 
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WOODFORD, MR:   Now, your Honour may have - - -  

 

COOPER, MS:   This one. 

 

WOODFORD, MR:   If I may have an opportunity just for - - -  

 

COOPER, MS:   No.  This one.  This one. 

 

WOODFORD, MR:   Just for a few seconds, to go through the 

remainder of this booklet - - -  

 

COOPER, MS:   Okay.  Remainder. 

 

WOODFORD, MR:   - - - to find any more quotes. 

 

HIS HONOUR:   Mr Woodford, this all should have been done 

- - -  

 

COOPER, MS:   Yes. 

 

HIS HONOUR:   - - - well - - -  

 

COOPER, MS:   If you - - -  

 

HIS HONOUR:   - - - before now. 

 

COOPER, MS:   - - - could just wait. 

 

HIS HONOUR:   We’re in the lunchbreak.  Okay.  We will have 

the lunchbreak now.  You can sort it out.  You need to hand 

up to me, preferably numbered, documents which are tendered 

by consent.  So we will resume at 2.15. 

 

WOODFORD, MR:   Yes, your Honour.  And if I may, the 

documents that are before you are basically our case.  And 

- - -  

 

HIS HONOUR:   Mr Woodford, all I need to have when I come 

back at 2.15 are the documents which are tendered by 

consent.  That’s all that we’re doing at the moment. 

 

COOPER, MS:   What about - - -  

 

HIS HONOUR:   You can comment - - -  

 

COOPER, MS:   - - - this one? 

 

HIS HONOUR:   - - - on them.  You can tell me that that’s 

your case.  It’s just a question of whether you can tender 

these documents by consent.  Please organise them and have 
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a list for me at 2.15 and have the bundle ready to go.  

We’re adjourned until 2.15. 

 

(LUNCHEON ADJOURNMENT) 

 

HIS HONOUR:   All right.  How are we going with our 

documents, Mr Woodford? 

 

WOODFORD, MR:   If I may, your Honour, it’s simply a 

housekeeping measure.  Ms Cooper arranged for some witness 

summonses to be issued.  Now that the evidence is in and, 

with respect, we’re at the point of some closing 

submissions, I’m respectfully seeking that the summons be 

discharged and - - -  

 

HIS HONOUR:   All right.  Well, yes.  Any witnesses who are 

here subject to a summons are discharged.  No, Ms Cooper.  

You’ve got counsel to speak on your behalf.  So the 

documents, Mr Woodford? 

 

WOODFORD, MR:   There are no further documents to come in, 

your Honour. 

 

HIS HONOUR:   No further documents.  All right.  Okay.  So 

just stand up, Mr Desai.  What I will do before you call 

your father as your first and perhaps only witness, I will 

just give you the opportunity to do an opening.  Now, you 

don’t need to cover matters in detail which are going to be 

the subject of the evidence that your father gives, but it 

probably is useful for me to understand just in broad 

details.  So your position is that the type of fence that’s 

appropriate here is a Colorbond fence? 

 

T. DESAI, MR:   That’s right, your Honour. 

 

HIS HONOUR:   All right.  Do you want to just briefly tell 

me why you say that. 

 

T. DESAI, MR:   Sure.  If I may, also just a process 

question. 

 

HIS HONOUR:   Yes. 

 

T. DESAI, MR:   Rather than calling my father up to - - -  

 

HIS HONOUR:   Sorry.  You did mention that before lunch.  I 

apologise - - -  

 

T. DESAI, MR:   Yes.  No. 

 

HIS HONOUR:   - - - for not coming back to you. 
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T. DESAI, MR:   That’s all right.  Rather than calling my 

father up to the stand, am I able to just provide 

background and talk to the evidence that has been submitted 

already? 

 

HIS HONOUR:   Well, yes.  I mean, you can take that 

approach.  It’s a matter entirely for you. 

 

T. DESAI, MR:   I’m happy to - - -  

 

HIS HONOUR:   But as I said, the only – the only material 

that I can have regard to and decide in this matter is in 

the form of documents which I’ve received as exhibits, and 

there’s obviously, I think, 15 of those, from memory. 

 

T. DESAI, MR:   I will just be speaking to - - -  

 

HIS HONOUR:   But the only other way I can receive evidence 

is through oral testimony - - -  

 

T. DESAI, MR:   Okay. 

 

HIS HONOUR:   - - - where your father can speak to matters 

which - - -  

 

T. DESAI, MR:   Sure. 

 

HIS HONOUR:   - - - you think are important to the 

application.  It may involve his referring to a document 

which is already an exhibit and perhaps offering an 

explanation. 

 

T. DESAI, MR:   Sure. 

 

HIS HONOUR:   I can’t tell you how to present the case.  

But if your father elects not to give evidence and you 

don’t call any other witnesses, well, I simply have the 

documents - - -  

 

T. DESAI, MR:   I will call my - - -  

 

HIS HONOUR:   - - - then to decide. 

 

T. DESAI, MR:   - - - father to the stand.  That’s fine. 

 

HIS HONOUR:   All right.  So you just need to bear that in 

mind. 

 

T. DESAI, MR:   Sure. 
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HIS HONOUR:   But so this is just a brief opening.  So if 

you could just tell me why you say it should be a Colorbond 

fence and not an Ekodeck fence. 

 

T. DESAI, MR:   Sure.  So essentially, referring to section 

9, subsection (3) of the Dividing Fences Act 1961, it 

affords the court to have regard to fencing in the locality 

– in the immediate locality of 62 and 64 Calley Drive, 

Leeming. 

 

HIS HONOUR:   Yes. 

 

T. DESAI, MR:   Just for a matter of fact, I would like to 

point out that the eastern boundary of 64 Calley Drive – so 

the defendant’s property – is a Colorbond fence, and it has 

been submitted. 

 

HIS HONOUR:   So that’s the boundary between 62 and 60, is 

it? 

 

R. DESAI, MR:   No.  64 and 66. 

 

HIS HONOUR:   64 and 66.  Now, just remind me, your parents 

are - - -  

 

T. DESAI, MR:   62. 

 

HIS HONOUR:   - - - 62. 

 

T. DESAI, MR:   Yes. 

 

HIS HONOUR:   So you’re talking about the other boundary of 

- - -  

 

T. DESAI, MR:   Yes. 

 

HIS HONOUR:   - - - Ms Cooper’s property.  Okay.  So that 

is a Colorbond fence, yes. 

 

T. DESAI, MR:   Yes. 

 

HIS HONOUR:   Just it would help, I think, if you told me 

is there a document which shows that. 

 

T. DESAI, MR:   Yes, your Honour.  It’s, I believe – sorry.  

Forgive me.  I can’t remember the attachment numbers they 

were submitted in, but it’s the one that has all the 

pictures in it with the locality plan. 

 

HIS HONOUR:   Pictures – the photos and the locality plan. 
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T. DESAI, MR:   Yes. 

 

COOPER, MS:   Former dismissed at 24. 

 

HIS HONOUR:   Okay.  So, Ms Cooper, I need to just say this 

again.  I’m just so concerned - - -  

 

COOPER, MS:   Yes. 

 

HIS HONOUR:   - - - that I keep having to say this. 

 

COOPER, MS:   We are not allowed to even – this examine 

issue. 

 

HIS HONOUR:   When someone is speaking - - -  

 

COOPER, MS:   Yes. 

 

HIS HONOUR:   - - - you’re not allowed to interrupt.  It’s 

really quite a straightforward concept, isn’t it? 

 

COOPER, MS:   No.  I understand that we should not talk. 

 

HIS HONOUR:   Yes.  Please don’t interrupt.  Mr Desai, so I 

think in one of the earlier exhibits, it’s a locality plan 

and there’s photographs of that particular fence - - -  

 

T. DESAI, MR:   Of - - -  

 

HIS HONOUR:   - - - that is - - -  

 

T. DESAI, MR:   Of that particular fence and six other 

properties in the locality as well.  And I would like to 

just confirm that - - -  

 

HIS HONOUR:   And what are those – where are those other 

six properties? 

 

T. DESAI, MR:   All the addresses are attached on that 

exhibit. 

 

HIS HONOUR:   Are they – what’s the street again?  It’s 

- - -  

 

T. DESAI, MR:   Calley Drive. 

 

HIS HONOUR:   Sorry?  Calley - - -  

 

T. DESAI, MR:   Calley - - -  

 

HIS HONOUR:   - - - Drive, yes. 
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T. DESAI, MR:   - - - Drive, yes. 

 

HIS HONOUR:   So are they all on Calley Drive? 

 

T. DESAI, MR:   There’s two to three on Calley Drive, and 

then two to three on the corners.  Sorry.  I can’t remember 

the street name off - - -  

 

HIS HONOUR:   Okay. 

 

T. DESAI, MR:   - - - the top of my - - -  

 

HIS HONOUR:   But streets which are - - -  

 

T. DESAI, MR:   They’re within proximity. 

 

HIS HONOUR:   Which intersect with Calley Drive. 

 

T. DESAI, MR:   Yes. 

 

HIS HONOUR:   All right.  So your first point is that – all 

right.  I understand.  Yes.  What are the other reasons you 

say that that type of fence is appropriate – type of fence 

is appropriate? 

 

T. DESAI, MR:   So that type of fence requires low 

maintenance, is easily installed.  It’s engineeringly 

sound. 

 

HIS HONOUR:   Which is the cheapest fence? 

 

T. DESAI, MR:   I’ve only briefly seen the defendant’s 

quotes, but they’re around 7000.  And there’s a bit of 

discrepancy in her quotes in terms of there’s a different 

supplier, different installer and a different quote to 

dispose of the Hardie sheets. 

 

HIS HONOUR:   Okay.  So it’s a bit hard to compare. 

 

T. DESAI, MR:   Whereas our quotes contain everything in 

one:  the colour, profile, disposal - - -  

 

HIS HONOUR:   Have you seen any quote with respect to an 

Ekodeck fence which is comparable in terms of the work that 

will be done? 

 

T. DESAI, MR:   No, your Honour, because I don’t believe 

Ekodeck can be supported due to its visual permeability 

through the fence. 
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HIS HONOUR:   Well, we will come to that in a moment.  I’m 

just asking about the cost.  The answer is, what, you just 

can’t compare them? 

 

T. DESAI, MR:   I can’t compare.  What I have seen has been 

more expensive. 

 

HIS HONOUR:   But you say that Colorbond is lower 

maintenance. 

 

T. DESAI, MR:   Yes, your Honour. 

 

HIS HONOUR:   Where’s – is there evidence of that from one 

of the exhibits? 

 

T. DESAI, MR:   No, your Honour. 

 

HIS HONOUR:   All right.  So how are you going to back that 

statement up? 

 

T. DESAI, MR:   It’s just the standard type of fence used 

in Australia, really. 

 

HIS HONOUR:   Yes.  But the claim - - -  

 

T. DESAI, MR:   Yes. 

 

HIS HONOUR:   I don’t mean to have - - -  

 

T. DESAI, MR:   Sorry. 

 

HIS HONOUR:   - - - a go at you. 

 

T. DESAI, MR:   No, no. 

 

HIS HONOUR:   But the type of - - -  

 

T. DESAI, MR:   I understand. 

 

HIS HONOUR:   The claim that it’s low maintenance, what is 

the evidence for that? 

 

T. DESAI, MR:   I have not submitted any evidence.  So 

- - -  

 

HIS HONOUR:   There’s nothing in the literature from the 

Colorbond website that, I suppose – well, I suppose, even 

if that claim were made, it probably would be dismissed as 

advertising. 

 

T. DESAI, MR:   Yes, your Honour. 
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HIS HONOUR:   Anyway, all right.  Okay. 

 

T. DESAI, MR:   Another reason would be, which is a most 

important one, privacy, given there’s no gaps in Colorbond 

fencing and that the slope can be supported through plinths 

attached to the actual Colorbond fence itself.  I respect 

that you may not be able to make a decision on that today, 

but that’s something that - - -  

 

HIS HONOUR:   On the plinths? 

 

T. DESAI, MR:   Yes, your Honour. 

 

HIS HONOUR:   Well, that’s a tricky one because, patently, 

I have to order that a fence that’s capable of standing up 

– being erected and standing up in a particular position 

along a certain line of a certain height and length, I 

mean, I probably have to consider that.  But there’s no 

type of fence as – well, you tell – you tell me, as a 

matter of standard approach, how are Colorbond fences 

supported? 

 

T. DESAI, MR:   So typically, they’re supported with 

concreted posts. 

 

HIS HONOUR:   Yes. 

 

T. DESAI, MR:   And then the plinth section goes underneath 

to cover any gap, and then the fence - - -  

 

HIS HONOUR:   So - - -  

 

T. DESAI, MR:   - - - goes on top of that. 

 

HIS HONOUR:   The plinths are, essentially, steel posts. 

 

T. DESAI, MR:   Yes.  They’re connected to the existing 

fence.  They’re not any wider than the fence, and they sit 

within the profile. 

 

HIS HONOUR:   What do you mean “the existing fence”? 

 

T. DESAI, MR:   Sorry.  They’re not any wider than a fence 

which would be installed. 

 

HIS HONOUR:   I see.  All right.  And that’s just the 

standard support structure for a Colorbond fence? 

 

T. DESAI, MR:   Yes, your Honour. 
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HIS HONOUR:   And then they’re put into the ground by 

concrete along the line? 

 

T. DESAI, MR:   The plinths just simply attach to the 

posts, which are concreted in. 

 

HIS HONOUR:   The plinths – so okay.  We’re probably 

talking about a different thing.  The plinths, are they 

vertical or horizontal? 

 

T. DESAI, MR:   Horizontal. 

 

HIS HONOUR:   I see.  Sorry.  And the posts are the 

horizontal structures. 

 

T. DESAI, MR:   Vertical. 

 

HIS HONOUR:   Sorry.  Are the vertical structures. 

 

T. DESAI, MR:   Yes, your Honour. 

 

HIS HONOUR:   Yes.  And so they provide the steel framework 

on - - -  

 

T. DESAI, MR:   The support, which - - -  

 

HIS HONOUR:   Yes.  The steel - - -  

 

T. DESAI, MR:   - - - the fence would sit in. 

 

HIS HONOUR:   - - - support framework which the panels then 

attach to. 

 

T. DESAI, MR:   Yes. 

 

HIS HONOUR:   And that’s just the standard construction 

method for a Colorbond fence. 

 

T. DESAI, MR:   Yes. 

 

HIS HONOUR:   And the posts – that’s really what I was 

asking about – are just put into the ground via - - -  

 

T. DESAI, MR:   Concrete. 

 

HIS HONOUR:   Concrete.  Okay.  All right.  But why is that 

important?  Why is that a reason to prefer a Colorbond 

fence, that structure? 

 

T. DESAI, MR:   I believe its structural integrity.  So I 

have provided evidence from Ekodeck, which may be viewed or 
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not, but it does advise that it hasn’t been structurally 

engineered or – and that it is a screening-type of 

structure, not a dividing fence.  So that’s to screen 

materials;  not used to divide two boundaries.  And the 

fact that it does require a gap between each wooden slat, 

compared to a Colorbond fence which doesn’t require - - -  

 

HIS HONOUR:   So Colorbond is obviously a brand. 

 

T. DESAI, MR:   Yes. 

 

HIS HONOUR:   The actual – we’ve talked about the posts and 

the plinths.  The actual panels themselves, that’s some 

sort of metal, is it? 

 

T. DESAI, MR:   It’s just a metal sheet. 

 

HIS HONOUR:   Yes, a metal sheet.  Yes.  Okay. 

 

T. DESAI, MR:   Like any other typical - - -  

 

HIS HONOUR:   And is Ekodeck – is it primarily constructed 

of metal? 

 

T. DESAI, MR:   No.  So Ekodeck is recycled – like a 

recycled-timber product, which consists of timber – timber 

– I guess, horizontal timber beams which screw into a post.  

And then there’s gaps in between each - - -  

 

HIS HONOUR:   What - - -  

 

T. DESAI, MR:   - - - timber slat. 

 

HIS HONOUR:   According to you, what are the gaps? 

 

T. DESAI, MR:   From memory, I believe it’s three 

millimetres.  Three to four millimetres.  So it’s a 

visually permeable fence, which - - -  

 

HIS HONOUR:   So your argument is that a Colorbond fence 

would provide more privacy. 

 

DESAI, MS:   Yes. 

 

T. DESAI, MR:   Along with the fact that the Ekodeck 

manufacturer does not specify or actually sell a dividing 

fence product.  They just sell screening products. 

 

HIS HONOUR:   All right.  So that’s an argument about 

common usage.  Colorbond fences are commonly used as 
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dividing fences.  Perhaps the opposite can be said of 

Ekodeck. 

 

T. DESAI, MR:   Yes.  And then just drawing to the city’s 

by-laws - - -  

 

HIS HONOUR:   Just a sec.  I will come to that in a moment. 

 

T. DESAI, MR:   Sorry. 

 

HIS HONOUR:   Yes.  So you started to develop that argument 

when I asked you a question before.  Do you say – do you 

make the submission that an Ekodeck fence would not satisfy 

the City of Melville requirements with respect to a 

dividing fence?  Is that your submission? 

 

T. DESAI, MR:   That is my submission. 

 

HIS HONOUR:   Why do you say that? 

 

T. DESAI, MR:   So I would like to just read a short 

sentence from their by-laws. 

 

HIS HONOUR:   Well, no.  It might help if you just refer to 

the number of the by-law. 

 

T. DESAI, MR:   It’s the first schedule. 

 

HIS HONOUR:   So it’s the local – so just let’s name the 

relevant by-law.  So it’s City of Melville - - -  

 

T. DESAI, MR:   By-laws relating to fences. 

 

HIS HONOUR:   Is it part of a local law or it’s just called 

By-Laws Relating To Fences? 

 

T. DESAI, MR:   That’s the title of the document, yes. 

 

HIS HONOUR:   What year is it? 

 

T. DESAI, MR:   I don’t have the year dated here.  Sorry. 

 

HIS HONOUR:   All right.  But what you’re reading from what 

you say is the current one? 

 

T. DESAI, MR:   Yes.  I just have an extract off the - - -  

 

HIS HONOUR:   Because you appreciate these things can 

change over time. 

 

T. DESAI, MR:   Yes. 
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HIS HONOUR:   It just – it means that I can and go locate 

it - - -  

 

T. DESAI, MR:   Sure. 

 

HIS HONOUR:   - - - and read it in full. 

 

T. DESAI, MR:   It doesn’t have a date, but it does advise 

that it was published in Government Gazette 91 on 12 

October 1966. 

 

HIS HONOUR:   Published in the government gazette what – 

sorry.  What date? 

 

T. DESAI, MR:   Number 91. 

 

HIS HONOUR:   Say that again. 

 

T. DESAI, MR:   Government Gazette Number 91. 

 

HIS HONOUR:   Number 91.  Yes. 

 

T. DESAI, MR:   On 12 October 1966. 

 

HIS HONOUR:   So you say that’s the current one that 

applies? 

 

T. DESAI, MR:   Yes.  And it obviously has had amendments 

to it since then as well - - -  

 

HIS HONOUR:   Well, yes. 

 

T. DESAI, MR:   - - - which are - - -  

 

HIS HONOUR:   But, you see, if there are amendments, then 

what you’re about to read me may be obsolete.  That’s the 

point I’m trying to make. 

 

T. DESAI, MR:   Yes. 

 

HIS HONOUR:   So there’s no point in reading from a by-law 

that’s not current.  I’m not being critical, but - - -  

 

T. DESAI, MR:   I understand. 

 

HIS HONOUR:   You know what I mean? 

 

T. DESAI, MR:   Yes.  This is a current one, and it does 

have all the amendments in it which I am reading from.  So 

- - -  
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HIS HONOUR:   It contains the actual amendments, does it? 

 

T. DESAI, MR:   Yes. 

 

HIS HONOUR:   And do any of the amendments have any 

relevance? 

 

T. DESAI, MR:   Not to - - -  

 

HIS HONOUR:   This question. 

 

T. DESAI, MR:   Yes. 

 

HIS HONOUR:   So what’s the relevant provision of the – 

which by-law is it in that? 

 

T. DESAI, MR:   It’s within the first schedule. 

 

HIS HONOUR:   First, yes. 

 

T. DESAI, MR:   And it’s clause (d) of that schedule. 

 

HIS HONOUR:   Clause (d).  And is there a further part of 

clause (d) that I should have specific regard to? 

 

T. DESAI, MR:   No.  It’s just (d) which does stipulate 

what is a sufficient fence according to the - - -  

 

HIS HONOUR:   So it has got a definition of a sufficient 

fence.  Is that right? 

 

T. DESAI, MR:   It starts off with, “A sufficient fence,” 

and then goes on to describe what that is. 

 

HIS HONOUR:   Yes.  And how is a Ekodeck, according to you, 

not a sufficient fence? 

 

T. DESAI, MR:   Because it is not a closed fence. 

 

HIS HONOUR:   So that’s the phrase that’s used, “closed 

fence”? 

 

T. DESAI, MR:   Yes: 

 

…only high closed fence - - -  

 

HIS HONOUR:   What high? 

 

T. DESAI, MR:   So 1800 millimetres high. 

 

HIS HONOUR:   Yes. 
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T. DESAI, MR:   Closed fence. 

 

HIS HONOUR:   All right.  So you say it doesn’t meet that 

description. 

 

T. DESAI, MR:   No.  And then just to add further, it does 

go on to specify what materials a sufficient fence may be 

made of. 

 

HIS HONOUR:   Yes. 

 

T. DESAI, MR:   And in that, it does specify a: 

 

…Colorbond metal framed or similar material. 

 

HIS HONOUR:   Should I read that, in terms of the 

materials, as saying – stipulating that any fence 

constructed of timber or some derived timber product is not 

a sufficient fence?  Is that how I should read that, do you 

say, or – that would surprise me somewhat. 

 

T. DESAI, MR:   Not necessarily.  I just mark - - -  

 

HIS HONOUR:   The reference to the Colorbond fence there is 

- - -  

 

T. DESAI, MR:   That may be - - -  

 

HIS HONOUR:   - - - do you say, a suggestion of what would 

be deemed to be a sufficient fence in terms of its 

material?  Is that the submission you make? 

 

T. DESAI, MR:   My submission is that the city – city’s by-

laws specify Colorbond is a type of suitable material.  

There may - - -  

 

HIS HONOUR:   Yes. 

 

T. DESAI, MR:   There may be others. 

 

HIS HONOUR:   Yes, that’s right. 

 

T. DESAI, MR:   But they do specify - - -  

 

HIS HONOUR:   All right.  So the fact of that – sorry to 

interrupt you. 

 

T. DESAI, MR:   It’s all right. 

 

HIS HONOUR:   But the fact that that particular type of 

fence is specified in the by-law is something which I can 
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use to conclude, subject to all the other specifications 

being met, that if it’s Colorbond in terms of its material, 

there’s not going – it’s not going to be problematic.  

That’s the submission? 

 

T. DESAI, MR:   That’s right.  Along with the other part of 

that statement which says, “a closed fence”. 

 

HIS HONOUR:   Yes.  No, I understand that, but I’m just 

focusing on the materials.  Okay.  Is there anything else 

that you want to say just in terms of the summary of your 

arguments?  I mean, you’ve summarised why you say Colorbond 

is good.  You’ve summarised why you say Ekodeck is bad, to 

be rather blunt.  Is there anything further? 

 

T. DESAI, MR:   Just a general opening statement. 

 

HIS HONOUR:   Well, yes. 

 

T. DESAI, MR:   I will be quick. 

 

HIS HONOUR:   Remember the issue.  It’s only the type. 

 

T. DESAI, MR:   Okay. 

 

HIS HONOUR:   I don’t want to cut you off, but - - -  

 

T. DESAI, MR:   No.  I appreciate that. 

 

HIS HONOUR:   What matters is not what you say to me.  This 

is just an opening argument. 

 

T. DESAI, MR:   Yes.  So - - -  

 

HIS HONOUR:   All right.  I can reject or accept everything 

you’ve said.  It’s all about the evidence at the end of the 

day. 

 

T. DESAI, MR:   That’s right.  So my evidence, in summary, 

would be the locality plan of fencing in the area, which 

does provide that it is Colorbond and the - - -  

 

HIS HONOUR:   The locality plan shows, what, the existence 

of other Colorbond fences? 

 

T. DESAI, MR:   That’s right. 

 

HIS HONOUR:   That’s the point. 

 

T. DESAI, MR:   That’s – yes. 
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HIS HONOUR:   Yes.  So you’ve covered that. 

 

T. DESAI, MR:   So that is my argument.  And the - - -  

 

HIS HONOUR:   Okay. 

 

T. DESAI, MR:   Yes. 

 

HIS HONOUR:   I will just say that you’re given a chance at 

the end to make closing arguments. 

 

T. DESAI, MR:   Okay. 

 

HIS HONOUR:   And that’s on the basis of the evidence in 

its entirety, including what your father may say. 

 

T. DESAI, MR:   Okay. 

 

HIS HONOUR:   So at this point, you seek to call your 

father as a witness.  Is that correct? 

 

T. DESAI, MR:   Yes. 

 

HIS HONOUR:   All right.  So, Mr Desai, just take whatever 

documents you require - - -  

 

R. DESAI, MR:   Yes. 

 

HIS HONOUR:   - - - or might require with you.  All right.  

I think just for formality, I should make an order for 

witnesses out of court.  So any witnesses giving evidence 

in this matter – this does not extend to Mrs Desai who’s a 

party.  But any witness giving evidence in this – or nor 

does it apply to Ms Cooper, of course.  Any witness giving 

evidence in this matter is required to leave the court and 

remain out of the hearing of the court until such time as 

they’re formally called to give evidence. 

 

 That’s probably somewhat academic because it’s only 

going to be the people in this courtroom, who are entitled 

to be here, who may give evidence.  All right.  So, Mr 

Desai, I need you just to stand up, first of all.  And 

there’s a formality that we need to go through first, and 

that’s you making a promise to tell the truth. 

 

DESAI, RAJENDRA sworn: 

 

HIS HONOUR:   Okay.  Just take a seat, please, Mr Desai.  

Could you start by telling us - - -?---Thank you. 
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- - - your full name, please?---My full name is Rajendra 

Desai. 

 

Okay.  All right.  I will just deal with some really 

preliminary matters, just so we can move quickly to the 

matters which are the subject of the question to be 

determined here.  So you reside at what address, please, Mr 

Desai?---14 Earnshaw Loop, Leeming, WA 6149. 

 

14 - - -?---Earnshaw, E-a-r-n-s-h - - -  

 

Earnshaw?--- - - - a-w, Loop, L-o-o-p. 

 

Yes?---Leeming, WA 6149. 

 

How long have you lived there?---From 1996 onwards. 

 

All right.  And do you have a connection to 62 or 64 Calley 

Drive, Leeming?---Yes.  I’m the - - -  

 

What’s that connection?---I’m the co-owner with my wife, 

Benaz Desai - - -  

 

Yes?--- - - - of the property. 

 

Of which property?---62 Calley Drive. 

 

In?---In Leeming, WA 6149. 

 

Yes.  Have you ever lived at that property?---No.  It was 

always an investment property, and it was given on rent 

until December 2021. 

 

It was what of rent?---It was given on rent. 

 

I see.  So you had tenants there until then?---Yes. 

 

Is it vacant at the moment?---Yes.  Because nobody wants to 

go in without fence. 

 

Yes.  Don’t worry about – okay.  I understand.  Yes.  The 

fence that you have just referred to, that is the fence 

dividing your property at number 62 Calley Drive and the 

property at 64 Calley Drive;  correct?---Yes, it is. 

 

Now, just bear in mind that it has been agreed that the 

fence – the dividing fence between those properties needs 

to be repaired by replacement;  okay?---That’s true. 

 

That’s not in dispute.  So is there a fence there at the 

moment?---There is no fence. 
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No – none at all?---There is nothing between the two 

houses. 

 

So it’s not – so the fence has been – what was there before 

has been removed?---It – yes.  It was damaged through the 

storm.  And then maybe some hanging part, which was 

dangerous, was removed.  And from August 2019, there is 

- - -  

 

Hold on.  Hold on.  Sorry.  You’re just going a bit 

quick?---Yes. 

 

So the fence – the dividing fence was damaged 

when?---August 2019. 

 

Yes.  And - - -?---By a storm. 

 

And when was it completely replaced – or completely 

removed?---It was duration in part but maybe within a - - -  

 

When was that process finished?---Maybe a month or so. 

 

A month or so ago?---Yes.  A month – August, it was 

damaged.  So maybe by September - - -  

 

Okay?--- - - - 2019. 

 

Yes.  Okay.  I understand.  Okay.  All right.  Okay.  Well, 

that probably provides the – well, actually, no.  How many 

bedrooms does number 62 have?---Four bedrooms. 

 

Can you give me some sense of the rental income that you’ve 

charged over the years?---It - - -  

 

Perhaps the last tenancy would be a good - - -?---I will 

- - -  

 

- - - starting point?---I will give you a little bit of 

background. 

 

No, you don’t need to do that.  I just want – just tell me 

the last tenancy that ended in December 2021 - - -?---But 

there is a reason, because I had to bring the rent down by 

$100. 

 

All right?---Because they - - -  

 

Okay.  How - - -?--- - - - were not - - -  

 

So you’ve - - -?--- - - - agreeing - - -  
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Okay.  Don’t worry about that, Mr Desai.  Sorry.  I’ve got 

to keep you focused here.  I’m not interested in a lot of 

detail here.  I just want a sense of it.  So you’ve rented 

the property out for how long?---From 2000. 

 

From 2000?---June/July 2000 - - -  

 

All right?--- - - - onwards. 

 

Let’s take the last five years?---Average - - -  

 

From December ’21, about what is the average rent?---I 

think 550 per week. 

 

550 a week.  And the last tenants who resided there until 

December ’21, how long were they were for 

approximately?---Two/two and a half years. 

 

What - - -?---The - - -  

 

Who were they?  What type of tenants were they?  Were they 

a family, an individual, a - - -?---They were three 

individuals. 

 

Individuals?---Three professionals. 

 

All right.  But they’re not related to each other?  They’re 

just three individuals?---No. 

 

Correct?---Because the name and surname is totally 

different. 

 

Yes.  Have you had families reside in the property over the 

years?---Yes.  Because it’s – we are talking about 22 years 

now. 

 

Sure?---So - - -  

 

So have you had families there more than you’ve had other 

types of tenants?---Yes.  Families were more. 

 

With children?---Yes, there is. 

 

Right.  Okay.  All right.  So, Mr Desai, I think that’s 

perhaps the relevant background, certainly from my point of 

view.  And that’s all focused on – the purpose of those 

questions, certainly the last group of questions, you know, 

was focused on the type of living arrangement that might be 

in place going into the future.  And that obviously has a 

bearing, perhaps – some bearing at least – on the type of 

fence that might be appropriate. 
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 So it’s all connected to the type of fence.  So 

perhaps – did you want to ask any further sort of 

background questions of that nature that I haven’t 

addressed? 

 

T. DESAI, MR:   I - - -  

 

HIS HONOUR:   Only connected to the type of fence that’s 

appropriate. 

 

T. DESAI, MR:   Sure.  I will ask one or two background 

questions. 

 

HIS HONOUR:   Sure. 

 

T. DESAI, MR:   Please - - -  

 

HIS HONOUR:   They’ve got to be related, though. 

 

T. DESAI, MR:   Please let me know if - - -  

 

HIS HONOUR:   Well, yes.  Okay.  I will let you know. 

 

T. DESAI, MR:   Mr Desai, did you make several attempts on 

trying to replace the damaged fence and speak with the 

defendant? 

 

HIS HONOUR:   Why is that relevant to the type of fence 

that I should order now? 

 

T. DESAI, MR:   Because we tried to resolve the matter in 

terms of - - -  

 

HIS HONOUR:   Why does that matter?  This is all about the 

future.  Sorry to cut you off like that, Mr Desai, but you 

see the point? 

 

T. DESAI, MR:   That’s okay.  I have no – no questions in 

terms of - - -  

 

HIS HONOUR:   It doesn’t matter what has happened in the 

past.  This is all about what is the appropriate type of a 

fence for the future. 

 

T. DESAI, MR:   Sure.  Mr Desai, why do you believe a 

Colorbond fence is appropriate for the boundary between 62 

and 64 Calley Drive?---Right.  The most important thing is 

the durability, because an investment property - - -  
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HIS HONOUR:   Is the what?---Durability.  Because it’s an 

investment property, and you don’t want to spend money on 

the fence every two or three years.  Secondly, about the 

privacy between both the houses.  And I’ve seen what is 

available in the nearby houses and locality, what sort of 

fence is erected.  And seeing that that from number of 

years, that shows the durability and the quality of a 

Colorbond fence.  And - - -  

 

Hold on.  Hold on.  I will just ask you to pause?---Yes. 

 

Because I’m trying to record all of this?---Sorry. 

 

Just a moment, please.  So, sorry, Mr Desai.  Your point is 

you’ve seen Colorbond fences in nearby properties, what, 

over a long period of time?---That’s right.  And - - -  

 

Yes?---That gives me the confirmation of the durability and 

the quality of the product. 

 

Yes?---And the most important thing:  the defendant have 

Colorbond fence two other side of the house. 

 

Just one moment, please.  Yes.  So where’s that?---That is 

between 64 and 66.  There is a Colorbond fence.  And one at 

the back.  I don’t know the house number at the back, but 

rear of 64 Calley Drive is a Colorbond fence. 

 

The rear of 64 Calley?---That’s right. 

 

What about your rear fence?  What’s your rear fence?---Ours 

is the old fence because nothing happened on those side of 

the fence in these last 20 - - -  

 

Made of - - -?--- - - - years. 

 

What’s it made – what material is made of? 

 

DESAI, MS:   Asbestos. 

 

THE WITNESS:   Asbestos. 

 

HIS HONOUR:   That’s adequate and okay.  Is that 

right?---Yes. 

 

Okay?---So it – it makes me wonder why a person should have 

different fence at different side of the house.  Now, I 

can’t - - -  

 

That’s one - - -?--- - - - answer that - - -  
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- - - consideration, but - - -?--- - - - question. 

 

Yes?---But I can raise that issue. 

 

All right?---So a commonsense approach that if you have a 

house, you would like the same style of fence and colour on 

the other side of the fence. 

 

Okay.  Well, just following up on that, there’s a dividing 

fence between you and number 60;  correct?---Yes.  60 and 

62. 

 

Yes.  What type of fence is that?---That’s asbestos. 

 

I see.  I see.  I should have just asked you at the start, 

when was your house built at 62?  The age of the house?---I 

think maybe 1996.  I’m not hundred per cent sure, but 

during that - - -  

 

Well, around, certainly, sort of mid-1990s?---Yes.  Yes. 

 

And is number 64 of similar age?---Yes.  Maybe similar. 

 

Yes.  Okay.  Yes.  So these are all the virtues, if you 

like, of the Colorbond fence.  Is there anything else you 

want to say about that before I ask you about the 

Ekodeck?---Ekodeck, the most - - -  

 

No, no.  We will come to that in a moment?---All right. 

 

In terms of the positive qualities of the Colorbond, is 

there anything further you wish to say?---About Colorbond? 

 

Yes?---I’ve already said about the privacy, the strength 

- - -  

 

Yes.  No, no?---The quality. 

 

You’ve covered that already?---The material. 

 

Okay?---Locality. 

 

Okay.  You heard the discussion right at the beginning 

about the line of the fence.  We can probably just leave 

that to one side.  But you heard the discussion about the 

height of the fence and the length of the fence which, by 

agreement, would be in two parts.  Just based on your 

quotes that you’ve already obtained, can you give me a 

rough idea of the cost of erecting a fence according to 

those agreed dimensions in terms of height and 
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length?---Like, my quote includes removing of the damaged 

fence. 

 

But I thought it had already been removed?---No.  Some part 

is still there.  Removing the - - -  

 

Okay?---Removing the damaged put aside. 

 

I will come back to you in a moment, Mr Desai.  Do you want 

to pick up the questioning here or - - -  

 

T. DESAI, MR:   Yes, your Honour.  I just would like to 

clarify.  So if it assists, the house was constructed in 

1998.  The - - -  

 

HIS HONOUR:   Well, hold on.  Hold on. 

 

T. DESAI, MR:   Sorry. 

 

HIS HONOUR:   You’ve got to ask questions.  You can’t - - -  

 

T. DESAI, MR:   Sorry. 

 

HIS HONOUR:   - - - just put propositions.  So - - -?---The 

house was built in - - -  

 

Do you agree that the house was built in 1998?---Yes.  Yes.  

But I said around ’86 because I was not - - -  

 

No, that’s all right?--- - - - sure about the - - -  

 

So it was built in 1988.  All right.  Yes. 

 

T. DESAI, MR:   Mr Desai, what rooms of 62 Calley Drive are 

on that boundary between - - -  

 

HIS HONOUR:   No.  Hold on.  Hold on.  Don’t move into a 

different area.  I’ve got to just deal with this issue of 

what’s there at the moment because - - -  

 

T. DESAI, MR:   Yes. 

 

HIS HONOUR:   The evidence from the witness so far – well, 

the initial evidence was there’s nothing there. 

 

T. DESAI, MR:   Yes. 

 

HIS HONOUR:   I’m not sure that’s entirely accurate.  I 

- - -  

 

T. DESAI, MR:   My apologies.  I lost track. 
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HIS HONOUR:   No, that’s all right.  I will come back to 

what you’re asking in a moment.  What is there?  Just tell 

me what’s there in terms of the existing or the remnants of 

the existing fence?---Broken parts of the fence. 

 

Okay?---So it’s in the pieces. 

 

Is it along – if I went there and looked at it, would I be 

able to tell from what’s there as to - - -?---For sure. 

 

- - - the line - - -?---Yes, sure. 

 

- - - of the existing fence?---Sure. 

 

Okay.  So there’s some broken parts of the existing fence 

and the line is obvious.  Okay.  So you were about to tell 

me – so quote to remove the existing materials is 

approximately what?---There are three things:  removing the 

material - - -  

 

Let’s break it down.  What’s the removal quote?  If you can 

remember, you can just give me an estimate because it’s in 

the documents that I’ve received?---Yes.  I already - - -  

 

Don’t worry, Mr Desai.  I will just - - -?---Yes.  We 

already provided you the quote. 

 

Do you remember what – about what it is?---I don’t have 

specific - - -  

 

All right.  Okay?--- - - - about it, unless and until I go 

through the details. 

 

All right.  Okay.  So the answer to that is it’s in the 

quotes that have already - - -?---That’s right. 

 

- - - been tendered.  All right.  Well, we perhaps don’t 

need to get into that, then.  All right.  Are you content 

for the cheapest quote to be the basis of my order?---I 

won’t believe in the cheapest quote – cost. 

 

You won’t what?---I won’t believe in the cheapest quote.  

What I believe in:  the best product and - - -  

 

Well, which quote do you say is the best?---Well, no.  

Because, say, for example, you’ve got three quotes;  right?  

And - - -  

 

No, I know, but you need to be more specific.  Which quote 

do you say I should rely upon in relation 
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- - -?---Whichever is the best.  We will accept what the 

court decides. 

 

But how can I know that?  I’m not a fence expert?---Yes. 

 

I’ve just got three quotes?---Because there are three 

quotes - - -  

 

I want to know what your view is.  Mr Desai, do you want to 

enter into this? 

 

T. DESAI, MR:   Mr Desai, you did submit in your 

preparation of evidence, I believe, three 

attachments?---Yes. 

 

6 - - -?---That’s right. 

 

6A, 6B.  What is your opinion of attachment 6A? 

 

HIS HONOUR:   Sorry.  So what’s 6A and 6B? 

 

T. DESAI, MR:   So the quotes - - -?---There’s - - -  

 

There’s three quotes. 

 

HIS HONOUR:   Yes.  Don’t refer – you should just – if it’s 

lodged with the court, it’s of no – it has no consequence. 

 

T. DESAI, MR:   Okay. 

 

HIS HONOUR:   It only matters if it’s an exhibit. 

 

T. DESAI, MR:   It’s an exhibit. 

 

HIS HONOUR:   Yes.  So don’t – just use – if you can, use 

- - -  

 

T. DESAI, MR:   My - - -  

 

HIS HONOUR:   - - - the exhibit numbers. 

 

T. DESAI, MR:   I didn’t remember the - - -  

 

HIS HONOUR:   No, that’s all right.  But that’s not very 

helpful, using those numbers.  Well, yes.  Can we – Nick, 

can we get the three quotes that were submitted – tendered 

by consent by the applicants, please.  So we will get those 

in a moment.  What question did you want to ask in relation 

to the quote? 

 

T. DESAI, MR:   In relation to the quotes. 
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HIS HONOUR:   Which is the preferred quote as far as the 

witness is concerned? 

 

T. DESAI, MR:   Sure.  Mr Desai, you prepared three – you 

obtained three quotes.  The preference for your quote – 

what is the preference for your quote in terms of cost?  Is 

it a quote that provides for everything in terms of the 

removal, supply and installation of the fence or is it a 

quote that just provides for the labour costs or the supply 

of the fence?---I would prefer the cost is given for 

everything, including the installation of fence, which is 

from New Tech Fencing. 

 

HIS HONOUR:   Which one is that?---New Tech Fencing. 

 

Just show those documents, Mr Orderly, to Mr Desai Junior 

to start with?---It’s five thousand, nine - - -  

 

Just stay where you are, Mr Desai.  Just a moment.  Don’t 

worry about any documents.  We just deal with exhibits 

now?---Yes. 

 

So maybe you wanted to show all three to your father – to 

- - -  

 

T. DESAI, MR:   So I can approach? 

 

HIS HONOUR:   - - - Mr Desai Senior.  No.  Give those to Mr 

Orderly.  Try not to walk around the court at all, if we 

can avoid it.  And Mr Court Orderly is very helpful, and he 

can – so just identify which quote you say is the preferred 

quote?---It says exhibit number 9. 

 

Yes.  Who’s that from?---From Desai. 

 

No, no, no.  What – who’s the - - -?---Sorry.  Company.  

The New Tech Fencing. 

 

Yes.  And that’s an all-inclusive quote?---All-inclusive.  

And the total cost is $5954.30. 

 

That’s for removal and the construction of a Colorbond 

fence along the lines of the dimensions that we discussed 

in the earlier part of the proceedings today?---That’s 

right. 

 

All right.  So that, you say, is preferred because – mainly 

because it’s all-inclusive?---Yes. 

 

All right.  Do you ask any more questions about the 

preferred quote? 
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T. DESAI, MR:   Yes, your Honour. 

 

HIS HONOUR:   Yes. 

 

T. DESAI, MR:   Mr Desai, what is your opinion of the 

second quote which you obtained in terms of Team Work 

Fencing Contractors? 

 

HIS HONOUR:   Just identify the exhibit number first, if 

you - - -?---Yes. 

 

- - - wouldn’t mind?---That’s exhibit number 8. 

 

Yes?---From Team Work Fencing Contractor. 

 

Yes?---And I don’t think this includes supply and install 

of plinths. 

 

T. DESAI, MR:   Mr Desai, how much is the total of that 

quote?---The total cost for that is $4477. 

 

Okay.  Yes, Mr Desai.  Thank you. 

 

HIS HONOUR:   Sorry.  Just what’s the total there, 

please?---Yes.  $4477. 

 

Yes.  Thanks, Mr Desai. 

 

T. DESAI, MR:   And, Mr Desai, could you just confirm if 

that quote you just referred to, that includes the 

disposal, installation and supply of the Colorbond 

fence?---Yes, that’s true. 

 

HIS HONOUR:   Everything but the plinths?---Exactly.  Yes, 

that’s right. 

 

Right.  The plinths are the horizontal – it does include 

the posts, though, does it?---That includes everything, the 

6000 one. 

 

No, no, no.  The 4000 one?---4000 includes the posts, but 

it doesn’t include the - - -  

 

The plinths?--- - - - plinths. 

 

Okay.  Yes, Mr Desai. 

 

T. DESAI, MR:   And, Mr Desai, the other Team Work Fencing 

quote you have in front of you - - -  

 

HIS HONOUR:   So what exhibit number is that? 
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T. DESAI, MR:   I believe it should be attached to that 

previous one you’re looking at. 

 

HIS HONOUR:   So there’s two under exhibit 8, is there? 

 

T. DESAI, MR:   I believe so?---Yes. 

 

And what is the total of that quote?---That quote is $6182. 

 

Sure.  And could you please confirm if that quote you’re 

looking at includes the installation/supply of a Colorbond 

fence and plinths and disposal of the damaged Hardie fence 

sheets?---Yes, that’s true. 

 

HIS HONOUR:   So that’s an all-inclusive quote as 

well?---That’s right. 

 

But it’s slightly more expensive than exhibit 9, which is 

slightly under 6000. 

 

T. DESAI, MR:   Yes, your Honour. 

 

HIS HONOUR:   That’s why – again why you prefer exhibit 9 

or the quote which is exhibit - - -?---Yes. 

 

- - - 9?---That’s true. 

 

Is that correct?  Yes.  Thanks, Mr Desai. 

 

T. DESAI, MR:   Mr Desai, if there was a preference in 

terms – sorry, your Honour.  One second.  Mr Desai, the 

previous New Tech Fencing quote you advised you were happy 

with, what was the total - - -  

 

HIS HONOUR:   That’s exhibit 9. 

 

T. DESAI, MR:   Yes. 

 

HIS HONOUR:   Yes. 

 

T. DESAI, MR:   What was the total cost of 

that?---$5954.30. 

 

And that – okay.  And the exhibit – then the Team Work 

Fencing quote was for 4477.  Is that right?---That’s 

correct. 

 

That’s correct.  Okay. 

 

HIS HONOUR:   Well, there’s two – there are two quotes from 

Team Work Fencing. 
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T. DESAI, MR:   That’s right, sir. 

 

HIS HONOUR:   That’s correct, isn’t it, as part of exhibit 

8?---Yes, that’s right. 

 

One inclusive of plinths and the other - - -?---Yes. 

 

- - - not including plinths?---That’s true. 

 

All right.  Yes.  Are they the three quotes, are they? 

 

T. DESAI, MR:   So - - -  

 

HIS HONOUR:   Or is there another one? 

 

T. DESAI, MR:   There is another one. 

 

HIS HONOUR:   Do you need to ask questions about that? 

 

T. DESAI, MR:   No, I don’t.  Just - - -  

 

HIS HONOUR:   That’s fine.  So can we move on from the 

quotes? 

 

T. DESAI, MR:   Yes, your Honour. 

 

HIS HONOUR:   All right.  So just – I will take those back.  

Perhaps they can just be handed to Mr JSO.  All right.  And 

then you were going to ask some questions about the rooms 

along that dividing fence. 

 

T. DESAI, MR:   Yes, your Honour.  Mr Desai, so the 

boundary between 62 and 64 Calley Drive, what rooms have a 

window opening on to that boundary?  For example, is it a 

bathroom?  Is it a bedroom?  Is it a toilet?  What are 

those rooms?---Now, 62 Calley Drive, when you enter at the 

side of 64 Calley Drive, there are three rooms in a row.  

The first is a master bedroom, and there’s - - -  

 

HIS HONOUR:   That’s from the front of the house going 

back?---Yes, that’s true. 

 

Yes.  So - - -?---So - - -  

 

Master bedroom at front.  Has that got a window looking at 

the boundary?---Yes. 

 

Yes. 
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T. DESAI, MR:   Sorry.  And what room is after 

- - -?---Then there is a bathroom, and there is a window in 

the bathroom. 

 

HIS HONOUR:   Looking which direction?---At 64 Calley 

Drive. 

 

T. DESAI, MR:   And, Mr Desai, is that an ensuite or is 

that a second bathroom?---It’s an ensuite. 

 

Thank you. 

 

HIS HONOUR:   Just a moment.  And the next room?---And the 

next, bedroom with a window. 

 

Yes?---And then the next - - -  

 

Which direction does the window face?---64 Calley Drive. 

 

T. DESAI, MR:   Mr Desai, is there a bathroom or anything 

in between the ensuite and the rear bedroom?---Yes. 

 

Yes.  So I would just like to clarify.  Is your statement 

that there is a bathroom in between the ensuite and the 

rear bedroom?---That’s true. 

 

HIS HONOUR:   So it goes from the front along that side, 

the 62/64 side:  front room/master bedroom, ensuite, 

bathroom, another bedroom?---Yes. 

 

Right.  So the bathroom next to the ensuite, does that have 

any windows?---Yes. 

 

What direction?---64 Calley Drive. 

 

T. DESAI, MR:   And, Mr Desai, following the bedroom after 

the other bathroom, is there another bedroom after 

that?---Yes.  There’s another bedroom, and there is a 

window there. 

 

And what direction does that open on? 

 

HIS HONOUR:   Sorry.  It’s a bathroom, did you 

say?---Bathroom, yes. 

 

So it goes bathroom, ensuite, bathroom, bedroom, 

bathroom?---No.  Sorry. 

 

T. DESAI, MR:   Bedroom?---Bedroom. 
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HIS HONOUR:   So from the front:  master bedroom, ensuite, 

bathroom - - -?---Bathroom. 

 

Bedroom?---Bedroom. 

 

Bathroom?---No bathroom.  Bedroom. 

 

Okay.  Bedroom/bedroom at the back.  So the back – if you 

like, the back room on the 64 Calley Drive side is a 

bedroom?---That’s true. 

 

Yes?---And there is a window. 

 

All right.  So there’s five rooms that face the boundary in 

that order?---Yes, including bathroom. 

 

Yes.  Including those rooms, yes.  Yes.  Okay.  Yes. 

 

T. DESAI, MR:   Mr Desai, taking – if you’re looking from 

62 Calley Drive from the boundary to 64 Calley Drive, are 

there multiple rooms and windows on that boundary 

- - -?---Yes. 

 

- - - in terms of 64 Calley Drive?---Yes. 

 

Are they quite large in scale?---That’s right, yes. 

 

And do they directly – can they directly look into 62 

Calley Drive if the blinds were open and - - -?---From 

sixty - - -  

 

From 64 Calley Drive?---Yes.  You can see 62 Calley Drive 

straightaway. 

 

So the line of sight - - -?---And there is no privacy. 

 

Yes?---Yes. 

 

Thank you.  And there’s no – there’s no obstruction in 

terms of the windows.  It’s pretty visible in terms of line 

of sight.  If the blinds were up in one property, you could 

- - -?---Yes. 

 

- - - directly see?---Because it’s a clear glass window. 

 

Yes?---So if the blinds are up, you can see through. 

 

And, Mr Desai, is 62 Calley Drive higher than 64 Calley 

Drive?---Yes.  62 is higher than 64. 
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So in your opinion, would it be easier to look into 62 

Calley Drive from 64 Calley Drive if - - -  

 

HIS HONOUR:   The questions are all leading, Mr Woodford.  

You’re not objecting.  So I’m not - - -  

 

WOODFORD, MR:   Your Honour, it’s not controversial.  I’ve 

been to - - -  

 

HIS HONOUR:   No.  Okay. 

 

WOODFORD, MR:   - - - the property. 

 

HIS HONOUR:   No, that’s fine.  I just would point that 

out.  I haven’t intervened, but that’s all right. 

 

WOODFORD, MR:   Yes.  I think - - -  

 

HIS HONOUR:   I only say that, Mr Woodford, because, 

obviously, Mr Desai is not a trained advocate here.  So 

- - -  

 

WOODFORD, MR:   No.  And I - - -  

 

HIS HONOUR:   Anyway, you don’t object.  None of this is 

controversial. 

 

WOODFORD, MR:   And I went to the - - -  

 

COOPER, MS:   No.  I want to (indistinct)   

 

WOODFORD, MR:   I went to the property, your Honour.  

There’s nothing - - -  

 

HIS HONOUR:   Okay.  That’s great.  Thank you, Mr Woodford.  

Yes. 

 

T. DESAI, MR:   Sorry, your Honour. 

 

HIS HONOUR:   Go on, Mr Desai. 

 

T. DESAI, MR:   Yes.  So in the sense if there was a fence 

there which had gaps in it, would you say it would be 

pretty easy for 64 Calley Drive to view through that fence 

to 62 Calley Drive?---Yes.  That’s why I’m objecting not to 

have a fence with the blanks in between. 

 

Okay.  Thank you, Mr Desai.  No further questions on that 

one, your Honour. 
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HIS HONOUR:   No further – do you have any further 

questions at all? 

 

T. DESAI, MR:   Mr Desai, in bringing this case to the 

court, have you had to pay for court costs and things like 

that?---Yes. 

 

HIS HONOUR:   No.  That doesn’t matter. 

 

T. DESAI, MR:   Okay.  No further questions, then. 

 

HIS HONOUR:   Sorry.  Maybe – maybe it does.  You mean 

costs associated with this? 

 

T. DESAI, MR:   Yes, your Honour. 

 

HIS HONOUR:   All right.  But – yes.  Okay.  This is not an 

application where you’re asking the court to make any order 

with respect to financial compensation;  correct? 

 

T. DESAI, MR:   I was going to approach that question in 

the preparation - - -  

 

HIS HONOUR:   Well, the application has never been framed 

that way. 

 

T. DESAI, MR:   Okay. 

 

HIS HONOUR:   So to now say, “By the way, we’re also 

claiming X dollars,” that would be - - -  

 

T. DESAI, MR:   So it’s unable to claim court - - -  

 

HIS HONOUR:   - - - procedurally unfair to a fairly extreme 

extent. 

 

T. DESAI, MR:   Yes. 

 

HIS HONOUR:   Do you understand what I mean? 

 

T. DESAI, MR:   I understand.  I was of the opinion that 

court costs could be reimbursed - - -  

 

HIS HONOUR:   Well - - -  

 

T. DESAI, MR:   - - - if adequate - - -  

 

HIS HONOUR:   Legal costs can be, but there’s no legal 

costs. 

 

T. DESAI, MR:   Yes. 
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HIS HONOUR:   Correct? 

 

T. DESAI, MR:   Correct. 

 

HIS HONOUR:   What costs are you talking about, just so I’m 

very clear? 

 

T. DESAI, MR:   In terms of application to the court to 

make an order to replace the fence, essentially. 

 

HIS HONOUR:   Okay.  So court filing fees - - -  

 

T. DESAI, MR:   Yes. 

 

HIS HONOUR:   - - - and fees that need to be paid, I think, 

to list the matter for trial - - -  

 

T. DESAI, MR:   Yes. 

 

HIS HONOUR:   They are relevant costs. 

 

T. DESAI, MR:   They’re - - -  

 

HIS HONOUR:   But they’re all a matter for the record. 

 

T. DESAI, MR:   Okay. 

 

HIS HONOUR:   So if the application is successful, normally 

a party would be – an applicant party would be entitled to 

recover those costs, but I don’t need evidence about that 

type of fee or cost because they are all on the court 

record. 

 

T. DESAI, MR:   Okay. 

 

HIS HONOUR:   And you can tell me at the end what fees have 

been incurred in order to – what fees had to be incurred in 

terms of court costs to run this application. 

 

T. DESAI, MR:   Yes. 

 

HIS HONOUR:   And there would be an entitlement to recover 

those fees.  It would be a matter, then, of checking that 

it accords with the – because, of course, the court has its 

own records. 

 

T. DESAI, MR:   Yes, your Honour. 

 

HIS HONOUR:   So you’re just talking about the court fees? 

 

T. DESAI, MR:   That’s right. 
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HIS HONOUR:   That’s it? 

 

T. DESAI, MR:   Yes, that’s it. 

 

HIS HONOUR:   Yes.  Okay.  Well, you don’t need to lead 

evidence of that. 

 

T. DESAI, MR:   Thank you, your Honour.  No further - - -  

 

HIS HONOUR:   You can make submissions at the end about 

what that total is, but it’s a matter for record.  Okay. 

 

T. DESAI, MR:   Okay.  Yes.  No further questions. 

 

HIS HONOUR:   No further questions.  Mr Woodford, cross-

examination? 

 

WOODFORD, MR:   No.  No cross-examination, your Honour. 

 

HIS HONOUR:   Okay.  Thank you very much, Mr Desai.  That 

completes your evidence?---Thank you. 

 

(THE WITNESS WITHDREW) 

 

HIS HONOUR:   All right.  We didn’t get to the stage of re-

examination, Mr Desai, just for your benefit, because 

there’s no cross-examination.  The entitlement to re-

examine your witness only arises if there’s cross-

examination, because that’s the purpose of re-examination. 

 

T. DESAI, MR:   Thank you, your Honour. 

 

HIS HONOUR:   I just thought I would explain that. 

 

T. DESAI, MR:   I also appreciate your guidance through 

this process. 

 

HIS HONOUR:   Well, I have an obligation to make sure you 

understand the process.  So do you seek to call any other 

witnesses in support of your application? 

 

T. DESAI, MR:   No, your Honour. 

 

HIS HONOUR:   So your case is closed.  Thank you very much, 

Mr Desai.  Mr Woodford, do you call any witnesses?  Would 

you like a moment to confer with your client about that?  

I’m happy to give you five minutes.  I wouldn’t mind five 

minutes. 

 

WOODFORD, MR:   Ms Cooper seems to be fairly keen to get in 

the witness box, your Honour. 
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HIS HONOUR:   Well, let me allow you to – I am not going to 

allow her to give evidence about anything other than - - -  

 

WOODFORD, MR:   I have only one question, your Honour, and 

that is why is Ekodeck a better fence than - - -  

 

HIS HONOUR:   Yes. 

 

WOODFORD, MR:   - - - Colorbond. 

 

HIS HONOUR:   All right. 

 

WOODFORD, MR:   That’s the only question. 

 

HIS HONOUR:   Well, it’s going to be pretty plain from 

everything I’ve said so far that if the evidence goes 

beyond that, well, I’m not going to allow it - - -  

 

COOPER, MS:   Can I talk - - -  

 

HIS HONOUR:   But - - -  

 

COOPER, MS:   - - - about – talk today? 

 

HIS HONOUR:   You can only talk about why - - -  

 

COOPER, MS:   Yes. 

 

HIS HONOUR:   - - - Ekodeck - - -  

 

COOPER, MS:   Can I do that? 

 

HIS HONOUR:   - - - is better. 

 

COOPER, MS:   Can I do that? 

 

HIS HONOUR:   It’s a matter for you. 

 

COOPER, MS:   Yes. 

 

HIS HONOUR:   Mr Woodford - - -  

 

COOPER, MS:   Because they talked - - -  

 

HIS HONOUR:   I will just have - - -  

 

COOPER, MS:   - - - two hours. 

 

HIS HONOUR:   - - - five minutes.  Hold on. 

 

COOPER, MS:   And I do not have time - - -  
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HIS HONOUR:   I need you just to stop talking - - -  

 

COOPER, MS:   Yes. 

 

HIS HONOUR:   - - - if you wouldn’t mind, Ms Cooper.  

Thanks very much.  I will just have five minutes.  I will 

come straight back in.  I’m assuming that you wish to call 

Ms Cooper.  You can tell me if that’s confirmed.  Okay. 

 

WOODFORD, MR:   Yes.  Please the court. 

 

HIS HONOUR:   All right.  I will just have five minutes.  

If you need to use the bathroom or you just need to stretch 

your legs, you can do that.  But I will just come straight 

back in in five minutes time.  Okay.  Thank you. 

 

(Short adjournment) 

 

HIS HONOUR:   Okay.  So, Mr Woodford, do you call any 

witnesses? 

 

WOODFORD, MR:   Yes, please, your Honour.  Ms Cooper. 

 

HIS HONOUR:   Okay. 

 

WOODFORD, MR:   The respondent. 

 

COOPER, MS:   Just talk about what you want.  I’m coming.  

I just have all the material here. 

 

HIS HONOUR:   Yes.  Just go around the back there, Ms 

Cooper.  All right.  Ms Cooper, just place all your 

belongings down on the desk there and just remain standing.  

So the first thing is - - -  

 

COOPER, MS:   Stand? 

 

HIS HONOUR:   Yes.  A promise to tell the truth. 

 

COOPER, AFSANEH sworn: 

 

HIS HONOUR:   Take a seat, please, Ms Cooper.  Your full 

name is Afsaneh Cooper?---Yes. 

 

I’m sorry if I - - -?---I am an engineer.  Mechanical 

engineer. 

 

Yes.  So that’s your full name?---Yes. 

 

All right?---And my specialisation in PhD is about 

composite materials.  That is the material of Ekodeck. 
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Sorry.  Just don’t go too far?---I’m expert in Ekodeck – in 

composite material;  the first expert in Australia. 

 

Okay?---But my PhD, I started in 1990.  I was the only one, 

and I am still the only one in that field. 

 

So you’re an expert in what?---Composite materials. 

 

Composite materials?---Composite. 

 

Yes?---Composite materials are – recently is very popular 

in the world, especially - - -  

 

Just a moment.  Just a moment.  When did you obtain your 

engineering qualifications?---I obtained in the rank 

hundred world university, Sharif University - - -  

 

No, no?--- - - - of Technology. 

 

When?  When?---1985, I graduated from bachelor degree.  

That’s rank hundred in the world.  And I - - -  

 

Hold on.  Hold on.  Hold on.  You’re going a bit fast.  

I’ve got to record all this?---1985, I - - -  

 

1985?---1985 - - -  

 

Have you completed your PhD?---No.  I completed my bachelor 

degree. 

 

You haven’t completed your PhD?---No.  That was, yes, 

bachelor degree. 

 

Yes?---And then 1988, I completed my Master Degree in 

Applied Design. 

 

1988?---Yes. 

 

Master’s - - -?---And aerodynamic. 

 

- - - degree?---And then – and computation.  And then the – 

I came to Australia 1988.  And since then, I’ve been in 

Australia.  I worked in industry, and I also worked in 

three university and colleges. 

 

Okay.  All right?---But since 2005 - - -  

 

Can I just – sorry.  Sorry.  Sorry to interrupt.  Mr 

Woodford, is there a CV perhaps in the court record or 

anything like that? 
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WOODFORD, MR:   No, not that I’m aware of. 

 

HIS HONOUR:   All right?---Yes, it is recorded. 

 

Where – where is that?---They asked me when I came to this 

court to give them my pension card, because I’m 67.  And 

then next to my pension card, I put two cards that is 

professional engineering card of Institution of Engineer. 

 

All right.  But it’s not a CV as such?---No.  But I can – I 

can – I can give you my website address. 

 

You can give your what?---My website address. 

 

What’s your website address?---Www dot - - -  

 

Yes?---E for Egg, W for Window, I for India, N for 

November, D for Dog, F for Fred, L for London, Y for Yellow 

dot com – dot net.  Net. 

 

So - - -?---N-e-t. 

 

Ewindfly?---Ewindfly.net.  Ewindfly means – means 

electronic wind and fly wind.  That is – I am the only 

person in Australia who knows – who knows how can we get 

out of petrol. 

 

Okay.  All right.  Okay?---And composite materials are very 

good – became popular since I have started working and went 

to university of UWA and talked to professors there.  I 

worked nine months there as well, because they - - -  

 

What do you mean - - -?---They can’t find a supervisor for 

me to graduate for eight per cent of my - - -  

 

What do you mean by composite materials?---Composite 

materials is that you make the – you make powder of some 

materials with - - -  

 

Yes?--- - - - crushing machine.  You mix it together.  You 

put epoxy glue and then mix it together and then drop it in 

– heat it up and drop it into the mould and become a 

material much stronger than each component of it. 

 

Yes.  Okay?---And has the characteristics of both 

materials.  For example - - -  

 

I see?--- - - - PVC powder is very cheap.  They can recycle 

it from PVC pipes.  Wood – wood is cheap.  They can recycle 

it from the offcuts of the factory.  And they – they have a 
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machine in China.  They put them altogether.  Machine is 

called CNC, computer numerical control.  And then - - -  

 

I think you’re going off the point a little bit?---Yes.  

And then they put it into - - -  

 

No.  No?--- - - - the mould. 

 

Let me ask this question.  The Ekodeck fencing 

- - -?---Yes. 

 

Is that made - - -?---Is a factory - - -  

 

- - - of a composite material?---An Australian factory 

- - -  

 

Yes.  But is that - - -?--- - - - based in China. 

 

- - - made of a composite material?---They have two – they 

have a factory called Ekologix in China, and they have a 

company that directs that one in Melbourne called Ekodeck.  

And they have a supplier called Bunnings.  Bunnings sell 

two type of Ekodeck material.  One type is best for 

dividing fence. 

 

What type - - -?---One - - -  

 

- - - is that?--- - - - type is what they - - -  

 

What type is that, the best type?---The one that I have put 

in.  It is called Ekodeck panel.  Ekodeck panel is a 

composite panel.  It is made of ten things, and I have 

- - -  

 

So hold on.  Hold on.  Don’t worry about that.  You don’t 

need to get into that detail?---Aluminium tube as the back 

- - -  

 

Just a moment.  I will just get you to just stop there.  So 

Ekodeck panel is sold at Bunnings?---Is 10 slats. 

 

No, no.  Is it sold at Bunnings?---Yes.  Yes, of course.  

All over - - -  

 

Okay?--- - - - Australia.  And it - - -  

 

Yes?--- - - - runs - - -  

 

No, no.  That’s all right?--- - - - off very quick. 
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That’s okay.  No, no.  Just listen.  So your proposal with 

respect to the dividing fence between - - -?---I have - - -  

 

- - - 62 - - -?--- - - - done research - - -  

 

- - - and 64 - - -?--- - - - on that and got the permission 

from - - -  

 

No, no?--- - - - Minister Quigley. 

 

Hold on.  Hold on.  Hold on.  Your proposal is that it be 

built using Ekodeck panel material?---Yes.  Yes. 

 

Yes?---Of course.  With a wooden frame made of two 

horizontal plinth of treated pine and two vertical posts of 

ten 100 by 100 millimetre - - -  

 

How many posts?--- - - - of treated pine. 

 

How many posts?---You mean for a bay?  I mean, a bay is 

consist of a screen and is consist of two posts.  And then 

you - - -  

 

How long - - -?--- - - - repeat that. 

 

- - - is a bay?---A bay is 180 centimetres centre to centre 

of two posts. 

 

No, no.  From - - -?---I mean, if this is a post - - -  

 

Yes?---This is a post;  the centre of it.  And this is 

another post;  centre of it. 

 

Yes?---Centre to centre is - - -  

 

So - - -?--- - - - 180 centimetre. 

 

So each panel essentially is - - -?---The two – no.  Each 

panel is 90 centimetre - - -  

 

Okay?--- - - - long – long.  But these two panels are 

joined together with the – the device called H joiner.  

That is black plastic, and you can see it in the document I 

submitted to you.  That is - - -  

 

Right.  Okay?---H joiner to H joiner connects the tubes 

- - -  

 

Okay.  Don’t worry - - -?--- - - - at the back. 

 

- - - too much about that detail?---Become 180. 
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Hold on.  Just – sorry.  Just a moment?---Very economical. 

 

Okay.  Well, I just want to understand what it is you’re 

proposing in - - -?---Yes. 

 

- - - broader terms?---It is for - - -  

 

So - - -?--- - - - the dividing fence. 

 

Each panel – so let’s just say each bay is - - -?---Each 

bay has 20 slats. 

 

Yes.  No, no.  Hold on.  Each bay is 180 centimetres 

wide?---Yes.  Centre - - -  

 

They contain - - -?--- - - - to centre of post. 

 

Yes.  And it contains two posts?---The posts - - -  

 

And two - - -?---I have - - -  

 

- - - plinths?--- - - - designed it.  That can be – can be 

metal.  If they are metal is – I have the name of it.  It 

is called a steel post at Bunning, and it is 50 by 50 mil.  

And it goes – you drill a hole through the limestone and 

you put that one in the limestone.  And my structural 

engineer has given me installation - - -  

 

All right?--- - - - direction, how to do it. 

 

Yes?---Because we need the retaining wall of 11 metre.  I 

have just got the building approval - - -  

 

We’re not getting into that.  We’re just focusing on 

- - -?---I know. 

 

- - - the fence.  So - - -?---But – but we need a retaining 

wall.  So therefore, we have to have two type of post.  One 

is metal that is 50 by 50 mil intersection and galvanised 

steel that is very strong and goes through the limestone 

retaining wall we have to build.  And then the other one 

that is next to the post and panel retaining wall we are 

going to build is going through sand.  The one that goes 

through sand is treated pine 100 by 100 millimetre.  And 

this post 60 centimetre go inside the ground – the hole 

that we dig it is 30 centimetre wide and 60 centimetre 

deep.  And then we push the post into the tar or bitumen to 

make it waterproof.  Then you put it in, and then it – we – 

we have instruction on how to do.  I have to supervise all 

the - - -  
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That’s all on the assumption, is it, that certain retaining 

wall work be done first.  Is that correct?---I have brought 

this - - -  

 

No.  But that’s on the assumption that that work be done 

first before you - - -?---I have already done this.  In the 

last month/two month - - -  

 

No, no, no, no.  Don’t – please don’t – don’t – don’t 

- - -?---Yes. 

 

- - - show me that.  Please don’t show me that?---We have 

already planned the retaining wall.  I have planned – drawn 

67 drawings and passed it to the council. 

 

Retaining wall on whose property?---The one retaining wall 

that I have, it has to be replaced.  The structural 

engineer said, “This must go”.  Shire, recently, they 

looked at everything and said it has to go.  And the 

retaining wall that is in my house has to go.  And we have 

to install a post and panel retaining wall, four bays.  And 

then next to that in neighbour’s property, we put the posts 

close to this retaining wall.  And that is the way – the 

only way we can stop damaging to the fences.  Neighbours 

have damaged the fences based on – my insurance company 

reviewed everything - - -  

 

No?--- - - - in May. 

 

So the fence between you and 66 is Colorbond;  

correct?---No. 

 

No?---No.  The – the posts between me and - - -  

 

No.  No, no.  Hold on?---Half - - -  

 

The fence between you - - -?---Half - - -  

 

- - - and 66 - - -?---Most of it – most of it is - - -  

 

What is - - -?--- - - - Hardie fence. 

 

- - - it made of?---Hardie fence.  And then part of it, we 

accept it to be Colorbond because it doesn’t have a plinth, 

because my house and 66 Calley Drive was built as demo 

houses together in – the – the plan was submitted to the 

court – to the council on 1985. 

 

Yes?---And they - - -  

 

No, no?--- - - - are all - - -  
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We’re not going to get into that?--- - - - in the same 

level. 

 

We’re not - - -?---They are not - - -  

 

I need you - - -?--- - - - on a hill. 

 

- - - to stop, Ms Cooper.  Just to the basics?---1985. 

 

How long have you lived at number 64?---I lived in – I 

bought this property with my ex-husband in 2001. 

 

How old is the house?---The – the house was planned – the 

building plan was – was approved in 1985, and the building 

plan of - - -  

 

No.  When - - -?--- - - - the site - - -  

 

- - - was it built, the house?---The house - - -  

 

Your house?--- - - - was built in July 1986. 

 

Thank you?---Two years younger than their house. 

 

Okay?---And then – two years older. 

 

Don’t - - -?---Two year. 

 

- - - worry about that?---My house is older. 

 

So it was built in July 1986?---Yes. 

 

Yes.  Okay?---And then, therefore, this house, because it 

is older, they have a retaining wall of - - -  

 

No, no.  We’re not getting into that?---And then on top of 

that, their type of posts is different. 

 

Yes.  Okay?---Because - - -  

 

So let’s just deal - - -?--- - - - next to it is sand. 

 

Let’s go – hold on.  I need you to stop.  The Ekodeck, 

you’ve talked about the plinths and the - - -?---There is 

- - -  

 

- - - posts?--- - - - no – no plinth.  That plinth is 

actually a bottom baton, they call it. 

 

You said - - -?---They call it baton - - -  
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So you said - - -?--- - - - plinth. 

 

- - - there are two horizontal plinths?---No.  Because the 

– you – the previous person – witness – the plinth – plinth 

means – in terms of Colorbond means an aluminium retaining 

wall. 

 

Are we talking about horizontal structures?---Yes.  That 

says that aluminium – aluminium plinth is only used if you 

have a pet in your house and you do not want that pet dig 

the ground. 

 

All right?---The sand. 

 

Okay?---And go through the – and both sides - - -  

 

Okay?--- - - - have to be sand. 

 

What I’m interested in, Ms Cooper, is - - -?---We need a 

retaining wall. 

 

- - - the - - -?---We don’t need it on - - -  

 

- - - bays or panels of Ekodeck panel - - -?---They want to 

put 90 - - -  

 

What - - -?--- - - - centimetre panels - - -  

 

Yes.  Okay.  So what - - -?--- - - - as a retaining wall. 

 

Yes.  Hold on?---And that has been - - -  

 

Hold - - -?--- - - - rejected. 

 

Please – please just pause for a moment.  So the main 

structure of the panels is made of what substance – what 

material?---The panels in here, everything is either 

treated pine or it is aluminium – sorry – or it is Ekodeck 

slat or it is aluminium braces – aluminium (indistinct) 

braces. 

 

All right?---That is - - -  

 

But the quotes - - -?--- - - - horizontal. 

 

- - - that you’ve obtained that you want to – you’re 

proposing - - -?---Yes. 

 

- - - is made of what material?---It is composite material.  

It is called Ekodeck panel. 
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Yes?---Ekodeck panel is different from Ekodeck slat. 

 

Yes?---Ekodeck slat is 10 of them in one panel of Ekodeck 

panel. 

 

But the - - -?---That doesn’t mean - - -  

 

So these are horizontal panels;  correct?---Horizontal 

panels are aluminium tube at the back, and Ekodeck also has 

H joiners that is made of plastic like an H – letter H – 

that push – you push it by hand through the aluminium tube. 

 

No.  I just want to know what it is, though.  Is it 

- - -?---And then the other side of it - - -  

 

Is it a composite wood material?  Is that what it 

is?---Yes.  And the - - -  

 

That’s all I wanted to know?--- - - - slats are all moulded 

in China by big factories.  They all have got a licence, 

and I have the licence in front of me. 

 

No.  Don’t worry about that.  You don’t need that?---Yes. 

 

You don’t need that?---The licence – because previously 

- - -  

 

Are there gaps in the panels at all?---No.  You can build 

it more expensive.  You can build it less expensive.  If 

you want full privacy, you put slats right next to each 

other - - -  

 

Okay?--- - - - and screw in. 

 

Okay?---But that is not - - -  

 

Have you - - -?--- - - - the panel. 

 

- - - seen – have you seen an Ekodeck dividing fence 

anywhere else?---In here, yes. 

 

Yes.  Where?---There is – there is many of them - - -  

 

Have you - - -?--- - - - in - - -  

 

Have - - -?---In Leeming. 

 

Hold on?---In Leeming. 

 

Hold on.  Hold on.  In the exhibits, the documents 

- - -?---Yes.  I have put it. 
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So there’s evidence - - -?---Yes. 

 

- - - of those - - -?---Yes.  Composite materials are 

everywhere. 

 

No, no.  The Ekodeck panel that you’re proposing;  

right?---No.  Ekodeck panel is very new because there - - -  

 

How new is it?---There – it – it – it came to 2020 when I 

went to Minister Quigley talking about the aluminium - - -  

 

So first available - - -?---About the Ekodeck slat. 

 

First available in Australia in 2020?---2020, I complained 

to Minister - - -  

 

No, no, no?--- - - - Quigley. 

 

No.  Don’t worry about that.  When did it first become 

available in Australia as far - - -?---After that.  Because 

I complained and I said that this (indistinct) this 

product, that I want to import it from China from New 

Inside, and I want this.  I go to Bunnings.  They say - - -  

 

Okay.  So have - - -?--- - - - problem. 

 

- - - you seen any other - - -?---They fixed the problem, 

but - - -  

 

Have you seen - - -?--- - - - with the factory. 

 

- - - any other house which has - - -?---No. 

 

- - - a dividing - - -?---No. 

 

- - - fence - - -?---But they – they have sold everything.  

They sold everything in October - - -  

 

But you’ve never seen another dividing fence - - -?---No.  

I went - - -  

 

- - - made of Ekodeck – hold on?---No. 

 

Hold on?---I haven’t. 

 

Yes or no?---No. 

 

Have you ever seen another - - -?---No. 

 

- - - dividing fence - - -?---But I went to the - - -  
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Have you been looking for them?---No, not yet. 

 

But you – but - - -?---But I have been writing and doing 

this much drawing - - -  

 

Sure?--- - - - for - - -  

 

But you have a very obvious interest in Ekodeck panel 

fencing?---No, not Ekodeck panel.  I was interested in 

wood/plastic composite. 

 

So you’ve never - - -?---And I had a product from China.  I 

can read through it. 

 

No, no, no.  Please don’t.  Please don’t.  But you’ve 

- - -?---Not the - - -  

 

- - - never seen another dividing fence made of Ekodeck 

panel?  You’ve never seen them?---No.  But I – they show it 

in the Ekodeck video.  And it is sold, because in October 

last year when I went to buy the Ekodeck panel, 28 was 

available in Bibra Lake. 

 

So you’ve never seen one in Leeming or anywhere else 

- - -?---No. 

 

- - - for that matter?---I saw it in Bunnings;  28 of them 

in Bibra Lake.  And when I wanted to just buy them, put it 

one side, I saw – the next week after, they said, “These 

panels are all gone”.  They said, “You can go to 

Geraldton”.  Geraldton, they said, “It’s all gone”.  So 

therefore, by pushing them, they imported 540 panels for 

Western Australia.  And I got a quote. 

 

That’s in 2020, is it?---No.  2021.  ’22.  2022 - - -  

 

But they’ve been selling it in Western Australia since 

2020?---No.  They have sold it since eight years ago. 

 

Ekodeck panel?---Yes.  I went to Bunning and said, “How 

long you have had these panels and the slats?”  They said, 

“Since eight years ago.  It has sold very quickly”.  And 

because it is very good, it doesn’t absorb water.  It is 

waterproof. 

 

Yes.  But if it’s so good, don’t you find it surprising 

that you’ve never seen another house - - -?---No.  Because 

- - -  

 

- - - with – hold on – with a dividing fence - - -?---It is 

- - -  
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- - - made of that material?--- - - - only a new product.  

Eight – but – but it goes quickly. 

 

But it has been here for eight years?---No.  It is – two 

million people live here, and I am not very social.  I have 

lots of work to do.  I’m not social.  I don’t - - -  

 

All right?--- - - - go anywhere. 

 

But I suspect if you drove past - - -?---They said to me, 

“We will send you to somewhere if you have time,” but I 

have no time.  I can - - -  

 

No, no?--- - - - take off - - -  

 

But I’m - - -?--- - - - time and go and get it. 

 

I’m assuming that because of your interest in - - -?---I 

have put some composite - - -  

 

Just let me finish.  I’m assuming because of your inherent 

interest in this type of fencing - - -?---Yes. 

 

- - - that had you driven past a house with a dividing 

fence made of Ekodeck panel, you would have noticed it;  

correct?---Because this fence is for the boundary, as it is 

inside the house because people can put slats next to each 

other. 

 

So it’s mainly for a boundary fence, not a dividing 

fence?---No.  It is good for the boundary fence.  Because 

- - -  

 

Is it better for a boundary fence than a dividing 

fence?---Dividing fence the same. 

 

So there’s no difference in your mind?---Boundary fence, 

no.  No.  I am not structural.  I am mechanical.  So - - -  

 

No, I understand that.  But a dividing fence 

- - -?---Dividing fence, it is good for – Ekodeck panel is 

best for the dividing fence.  Ekodeck slats vertically is 

good for dividing fence, not horizontally.  The reason, 

horizontally, they reject it is because they say if the 

children - - -  

 

Okay.  So the fence you’re – the Ekodeck panel - - -?---Is 

vertical. 

 

Hold on.  Hold on.  Fence that you’re proposing has 

vertical slats?---Yes.  Because the children can climb over 
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those slats and their finger – this is what the Bunnings 

people told me.  That if these things – children climb over 

it, then their fingers might get – so I said I am not 

interested in the horizontal - - -  

 

Okay?--- - - - slats. 

 

I just need you to pause just for a moment?---I want only 

vertical. 

 

I just need you to pause for a moment?---Yes. 

 

Okay.  And the fence that you’re proposing – the Ekodeck 

panel fence that you’re proposing with vertical panels, 

there is no gap between the panels?---I want the cheapest 

one first, because I don’t care about the privacy. 

 

All right.  So the cheapest - - -?---I am – I have no 

swimming pool.  I don’t - - -  

 

Well, I - - -?--- - - - wear bather. 

 

I have to care about privacy?---I am 67 years - - -  

 

Hold on?--- - - - old. 

 

Please just – please, Ms Cooper?---But it has a – it comes 

with a net at the back. 

 

Yes.  Okay?---And so Ekodeck has a net - - -  

 

So how - - -?---Like a - - -  

 

So the cheapest version has gaps between the panels?---Yes.  

Two – 25 millimetre and – and comes with a privacy net that 

is like a shade cloth. 

 

Just a moment?---Sail shade cloth. 

 

Please just pause?---Yes.  But it is like a (indistinct)  

It has – every 60 centimetre, it has a punched hole on the 

top, like a (indistinct)  

 

Bu the cheapest version has 25 millimetre gaps?---Yes.  And 

it is good for - - -  

 

Okay?--- - - - the - - -  

 

Can I just ask you - - -?--- - - - windy area. 

 

- - - a question?---Yes. 
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This is a really important question.  There is a version 

that’s more expensive that has no gaps?---Yes. 

 

Okay?---Yes.  Not the panels, but the slats, yes.  We can 

go – and I have given the quote to you. 

 

No, no?---That is - - -  

 

Hold on.  Hold on.  Hold on?---You have to make - - -  

 

Hold - - -?--- - - - it (indistinct)  

 

Please – please pause?---Yes. 

 

The most expensive version or an - - -?---Yes. 

 

- - - expensive version of the Ekodeck panel dividing 

fence, which is what you’re proposing - - -?---Is closed. 

 

Is there a version - - -?---Yes. 

 

- - - and it may be more expensive, that has no gaps at 

all?---Yes.  I can talk about it, if you want. 

 

No, no.  No.  You don’t have to talk about it at the 

moment?---All you have to do is - - -  

 

No, no, no?--- - - - put the - - -  

 

No, no.  No, no.  No, no.  Sorry.  Sorry?---It exists, yes. 

 

I’m sorry to express it that way, but - - -?---Yes. 

 

I just need you to – because I just need to ask you a very 

important question.  If your choice was for - - -?---Yes. 

 

- - - your dividing fence – you only had two choices, 

Colorbond fence or a more expensive Ekodeck panel fence 

with no gaps, which one would you choose?---I think that I 

would go with Ekodeck because if the Colorbond - - -  

 

The more expensive version?---No.  Expensive is not 

important.  I am a mechanical engineer.  Then when you look 

at the Colorbond - - -  

 

So hold on.  Hold on.  Hold on.  Hold on.  Sorry?---Yes. 

 

I will just get you to stop.  Sorry.  So you would prefer – 

if they were the only two choices - - -?---Yes. 

 

You would prefer the Ekodeck - - -?---Yes. 
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- - - with no gaps?---Definitely.  And I will tell you why. 

 

Which would be more expensive?---And I – in – you have to 

say in the maintenance, the long-term maintenance - - -  

 

No, no, no.  Just - - -?---In long term - - -  

 

Just look at the structure?--- - - - Ekodeck - - -  

 

No, no, no?---Ekodeck is cheaper. 

 

Forget about that.  Forget about that.  Just the 

construction.  Which is more expensive:  the expensive 

version of Ekodeck with no gaps or the Colorbond?  To erect 

that type which is - - -?---Colorbond is very expensive in 

installation costs;  extremely cheap and – and low quality 

in material. 

 

So which is - - -?---The material - - -  

 

- - - more expensive?---We did it with Minister Quigley – 

calculated on - - -  

 

Can you - - -?--- - - - one day. 

 

- - - just tell me do you know:  yes or no?  Do you know 

which is more expensive out of those two?---In long term 

- - -  

 

No, no, no, no.  Just to install.  Which is more expensive 

to install?---The installation – the installation cost is 

much more expensive because they have to cut the metals 

- - -  

 

Okay.  Sorry?--- - - - in the Colorbond. 

 

I expressed that badly.  For materials in 

- - -?---Altogether? 

 

Yes?---Altogether if you ignore that – the cost of 

jackhammer to bring to remove all those concretes out when 

it gets rusty is hundred times more expensive - - -  

 

No, no?--- - - - with Colorbond. 

 

No, no.  Just forget about that.  Just if the fence is 

constructed - - -?---And forgetting about all the bad 

things. 

 

Correct.  Correct?---Okay.  Of course, Colorbond is. 
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Which - - -?---But not – not much. 

 

Which is more expensive?---Not much. 

 

Similar price?---Yes.  Because last time – last time in the 

last court, 13 April, I brought a Colorbond fence. 

 

Yes.  Okay?---No.  I brought a - - -  

 

So they’re similar cost?---I brought an Ekodeck fence - - -  

 

Can I just ask - - -?---That, altogether, was five and a 

half - - -  

 

Okay?--- - - - thousand. 

 

Can I just ask - - -?---He brought a Colorbond - - -  

 

Hold on.  Hold on?--- - - - fence for - - -  

 

I need you to stop?--- - - - five and a half thousand. 

 

Ms Cooper, I need you to stop?---Yes. 

 

Please.  The Ekodeck panel fence with no gaps – the more 

expensive version – does that have a particular name?---No.  

The best thing that you can get is the cheapest one from 

China.  If you can import it, it’s called New Inside.  The 

best post it has, the post never fall in the storm.  And it 

is – even if it falls in the storm, the post does not get 

damaged - - -  

 

Okay?--- - - - inside the ground. 

 

All right.  I will just get you to pause.  Mr Desai, can I 

just ask a question at this point, and I ask with a sense 

of great hope.  If I were to order – let’s assume for the 

moment that the cost of a Colorbond fence and the cost of 

the more expensive version of the Ekodeck panel fence is 

similar, do you have any – would you have any objection to 

my ordering that the more expensive version of the Ekodeck 

fence be constructed? 

 

T. DESAI, MR:   Unfortunately, I would have strong 

objections. 

 

HIS HONOUR:   On the basis that it would have no gaps in 

the panelling. 

 

T. DESAI, MR:   On the basis that, to my knowledge, it 

doesn’t exist in terms of their manufacturing it and the 
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fact that her quotes are all separated out in terms of 

disposal, labour and installation.  It’s not one company 

that does it, because I believe the defendant would like to 

help install it themselves as well. 

 

HIS HONOUR:   I see?---No. 

 

T. DESAI, MR:   I do - - -  

 

THE WITNESS:   That is not - - -  

 

T. DESAI, MR:   I don’t want any - - -  

 

THE WITNESS:   - - - true.  That is not true. 

 

T. DESAI, MR:   - - - confusion in - - -  

 

THE WITNESS:   I have - - -  

 

T. DESAI, MR:   - - - that aspect. 

 

THE WITNESS:   - - - two quotes. 

 

HIS HONOUR:   Okay.  You’ve answered my question?---That is 

not true.  Two - - -  

 

Don’t worry about that?---I have two - - -  

 

You don’t - - -?---I have two quotes. 

 

I need you to stop.  I need you to stop?---Yes. 

 

Okay.  Just please pause.  We will move on from 

there?---Yes.  Should I talk about the - - -  

 

Well - - -?--- - - - other parts? 

 

Yes?---I have two quotes.  One is D.W. Gallacher.  He’s a 

qualified carpenter.  He charges $100 per linear metre to 

install any type of fence, and he does all the carpentry 

work required included $100 per linear metre.  So you can 

give as many as slats of Colorbond – Ekodeck to him.  He – 

he even build it for you out of those panels.  He build the 

panel himself.  He put just batons on the top batons on the 

bottom, put the slats next to each other, but he is $1000 

more expensive than them.  Then – and also he dispose 

everything.  He dispose all the material that is in the 

ground to the tip, but $1000 more expensive.  You can ask 

him to – to – but that doesn’t include the material.  

Material – material is with me.  They only charge $100 per 

linear metre.  But then who – who does not want to carry 
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debris to the tip, they want – he want extra money.  And he 

does not carry – he does not remove the old fences from the 

ground.  And he says that, “I use the hammer to keep them, 

and do not remove it” – so then quicker.  It is $70 per 

linear metre.  But I have a contractor.  I gave you a piece 

of it.  He’s called Pinta.  Pinta is a handyman. 

 

Is that in the documents you’ve already submitted?---Yes.  

Pinta is a handyman, charges $20 per hour come to my house.  

I have a trailer.  I have used my trailer for same 

boundary.  Five years, I build three things for his 

neighbours, $100,000 value, just next - - -  

 

So all those - - -?--- - - - to their boundary. 

 

All those – hold on?---They never paid it. 

 

I need you to pause.  Those contractors that you’ve 

referred to - - -?---Yes.  $20. 

 

To your knowledge, have they installed Ekodeck panel fences 

- - -?---Not panel. 

 

- - - previously?---They have to carry the sheets. 

 

No.  Hold on.  Yes or no, to your knowledge, have any of 

those persons - - -?---I do not want to – to give 

(indistinct) 

 

I beg your pardon?---Pinta is a handyman - - -  

 

Yes?--- - - - that does extra work. 

 

So to your knowledge – well, let me ask the question in a 

more - - -?---Pinta should - - -  

 

- - - open way?--- - - - work with them.  

 

Please – please pause?---Yes. 

 

Do you know any contractor who has installed an Ekodeck 

panel fence?---Yes. 

 

Who?---I have written the name inside in home.  There is a 

Ekodeck - - -  

 

Hold on.  Hold on.  Hold on?--- - - - installer - - -  

 

Just – no, no.  No, no.  No, no.  No.  Please pause.  

Please pause.  Do you have a quote from that person 

- - -?---No. 
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- - - in the documents?---No.  Because David is better. 

 

So you - - -?---David is a carpenter. 

 

Okay?---He’s better. 

 

So you don’t have a quote from anyone who has ever 

installed this type of fence - - -?---No. 

 

- - - before?---But carpenters can install everything 

because they are qualified.  He is about 48 years old.  He 

has done all the carpentry job. 

 

Have you ever heard – I asked you before, Ms Cooper, if 

you’ve ever seen an Ekodeck panel dividing fence, and you 

said no?---I have - - -  

 

Right?--- - - - seen it.  It is – it was in Bibra Lake, 28 

of them stack on – I have taken photo.  I gave it to you. 

 

I’m very confused because you said - - -?---Did you see it 

- - -  

 

Is that - - -?--- - - - in the - - -  

 

- - - a dividing - - -?--- - - - exhibits? 

 

Are they dividing fences, are they?---Yes.  They are not 

telling the truth.  They are not - - -  

 

So hold on?--- - - - honest. 

 

It has got nothing to do with what - - -?---Yes. 

 

- - - the applicants have said.  You said earlier 

- - -?---I have seen it in Bibra.  I took photograph.  You 

see my photograph that I took it from - - -  

 

Okay.  Well, that’s - - -?---They’re in the exhibits.  You 

can see it. 

 

So they’re - - -?---Do you have the exhibits? 

 

So they’re houses in Bibra Lake, are they?---No.  They’re – 

they’re – Ekodeck is sold in all the Bunnings.  And 

Bunnings - - -  

 

No, no.  No?---Bunnings in - - -  

 

No.  No?--- - - - Bibra Lake was selling 28 of them. 
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I’m really confused.  Have you ever seen a house 

- - -?---No. 

 

You - - -?---I have seen composite fencing in Leeming that 

is made - - -  

 

No?--- - - - of aluminium. 

 

Okay.  No, no.  Just let me finish?---But this is a new 

one. 

 

Let me - - -?---Not - - -  

 

Please let me finish?---There is, but I haven’t seen it. 

 

Please – please let me finish?---Yes. 

 

Have you ever seen a house with a dividing fence 

constructed of Ekodeck panel?---No. 

 

Okay.  Have you ever heard of anyone constructing 

- - -?---Yes. 

 

- - - a Ekodeck fence - - -?---Yes. 

 

- - - with - - -?---When I was in Bunnings, I was looking 

for comparing products. 

 

Yes?---Several people, they’re looking for Ekodeck. 

 

Yes?---When I asked them, “Is it good,” they said, “Very 

good”.  And it run out very quickly.  I would buy - - -  

 

Okay?--- - - - the 28 of them - - -  

 

And - - -?--- - - - if I was there. 

 

Hold on.  Hold on a sec.  So they told you - - -?---Yes. 

 

- - - that they had constructed, or were intending to 

- - -?---It was eight years ago. 

 

Please, please, listen?---They said, yes. 

 

They said that they had, or were going to, construct an 

Ekodeck fence - - -?---Yes. 

 

- - - an Ekodeck panel dividing fence;  is that 

right?---Yes, because now in Leeming, where Leeming is 

built - - -  
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Okay.  Did they tell you who - - -?--- - - - since 1986, 

it’s all this, all the suburb. 

 

Did they tell you who their contractors were?---Pardon? 

 

Did they tell you who their contractors were?---No, because 

Ekodeck factory in Ekodeck company in Melbourne told me 

that the best person to install this is ordinary carpenter, 

and I went and employed a carpenter called D.W Building, 

and he is a professional carpenter and has known the 

apprentice I never seen in Australia.   

 

Okay.  Mr Woodford.  

 

WOODFORD, MR:   Thank you, your Honour.  Ms Cooper, what – 

why do you say, or what are the disadvantages of a 

Colorbond fence to you?---Okay.  The disadvantages of the 

Colorbond fence, as far as I am a mechanical engineer, is 

concerned that when the people with jackhammer came to my 

house to rip off my two bathrooms, a huge noise is created 

by jackhammer, because they have to go into the wall and 

damage all the concretes and plasters and everything, and 

in half a day they charged me $550 two years ago.  And then 

I said to them – they said, “Half a day we come, 550, 

jackhammer,” if the Colorbond post and aluminium plinth 

fall down on the ground, due to a storm, largely a storm.  

Two storms we had with 63 kilometre an hour speed and 85 

kilometre an hour, 85 kilometre.  Even the month after that 

there was 110 kilometre an hour speed.  If they can’t drop 

all of this Colorbond fence on the ground, we have to pay 

for the aluminium plinth that their name, they change it, 

but they just called aluminium retaining wall.  Why the 

real estate lady, Maureen Ormond, send me an email, 

“Aluminium retaining wall of 300 millimetre high, we are 

offering this much,” and I said no, because aluminium 

plinth of 30 millimetre high, by the walls of the Stratco, 

that I go there most of the time, and they are the only 

hardware store - - -  

 

Ms Cooper - - -?---The only hardware store - - -  

 

HIS HONOUR:   Hold on. 

 

WOODFORD, MR:   Ms Cooper - - -  

 

HIS HONOUR:   Just pause, please, Ms Cooper.  Yes, Mr 

- - -?---Yes, if they fall down - - -  
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WOODFORD, MR:   Yes - - -?--- - - - jackhammer cost to 

remove the - - -  

 

HIS HONOUR:   So if it falls down, it costs a lot to use 

the jackhammer to put it up again?---No, half – if half a 

day it takes that they, for example, they might take five 

of those posts, we had 18 posts, so they have to come one 

and a half, then 1500, they just get to remove these posts 

from the ground, while the Colorbond, the treated pine, 

they guaranteed for 100 years – for 50 years.   

 

Okay.  Thanks, Mr Woodford.   

 

WOODFORD, MR:   Ms Cooper, next - - -?---It is for 

Australia.  It is - - -  

 

HIS HONOUR:   Please pause.  Please pause.   

 

WOODFORD, MR:   Next question, Ms Cooper - - -?---Yes. 

 

Can you do any gardening?---Pardon? 

 

Can you do any gardening - - -?---Yes. 

 

- - - near a Colorbond fence?---Yes, I do.  No.  No.  No, 

not near the – near the Colorbond, I did the research, and 

I gave you a document that the document is the pamphlet of 

the good neighbour, that is, a Colorbond fence in the very 

best hardware store in Perth, Stratco, that they don’t 

bring cheap material.  They are – everything is good. 

 

HIS HONOUR:   No, just stay with the point, please?---It is 

written that this material is double powder coated.  

Because it is double powder coated, it means it is the best 

Colorbond in Perth, and it says, but you should not use 

this material next to manure.  You should not use this 

material in the wild environment such as a rainy season, a 

rainy environment.  You should – near the beach, or you 

should not use it – you should not use it next to cleared 

branches and it scratches them.  That is a wild 

environment, and this is only good for mild environment.  

There is not much water, irrigation, next to it, no 

reticulation.  So therefore, I have got 200 trees, about 

100 to 200 trees, especially young trees in my home, and 

most of it, the only leftover area to plant all the 

remainder of the special fig I have.  Mr Woodford came to 

my house, and we were talking about the new plants and that 

I cut it from my fig tree.  I only have one fig tree, this 

much.  I want to make like him.  200 he has made, fig 

trees.  So I might want to have, at least, 30. 
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So how close to a Colorbond fence can you plant 

trees?---Nothing. 

 

How far though?---It should not be any water to it, because 

it is steel, but it is scratches from my trees. 

 

So you’re suggesting that all the people in Perth, the many 

thousands of people that - - -?---No, because they do not 

- - -  

 

Let me finish, please?---Yes. 

 

That have Colorbond fences, they can’t plant any plants 

near their Colorbond fences?---The can plant, but that only 

is warranty for 10 years, and it says - - -  

 

What has a warranty?---The expert in this manual, like, I 

gave it to you, for Colorbond fence, the expert says that 

between in two years it might get rusty. 

 

Yes?---And 10 years is warranty, but if it gets rust, rust 

is insufficiency of your fence.   

 

How long has the Colorbond fence been in place on the 

boundary of 64 and - - -?---The one that I have is actually 

2005.  I went to the 85-years-old neighbour I have, Mrs 

Opershi, and got a signature from him in a strip of paper. 

 

Hold on.  Hold on.  Hold on.  Just stay with - - -?---That 

if our fence - - -  

 

Ms Cooper?---Yes. 

 

Please - - -?---He had agreed. 

 

I just want to know how long that fence has been in place 

for?---That fence was placed because his fence was - - -  

 

No, how long?  When was it built?---End of 2012, beginning 

of 2013. 

 

Yes.  That’s the Colorbond fence on the boundary of 64 and 

60?---Only not all. Only, maybe, say, 12 metre to 16 metre, 

not more. 

 

Yes.  Okay?---We have a 34 - - -  

 

Have you had to replace that fence?---Not all. 

 

No?---Most of it - - -  
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No problems?---No, most of what has happened, that one does 

not have any plinth.  The plinth is a problem because that 

side is all flat.  Our house, my house and that house is in 

the same level, but my house and their house has got right 

now 11 metre differences, that the site of them is 53 

centimetre to 51 centimetre recently, and I have it here 

that the structural engineer has signed it here. 

 

No.  No, that’s okay.  So my question is - - -?---You can – 

you can see - - -  

 

- - - you haven’t had to replace or repair that 12 metres 

of the Colorbond fence?---No, and that is good because we 

do not have an aluminium plinth.  Aluminium plinth means 

there is a retaining is needed.  You want to make it cheap, 

you use an aluminium plinth.  They want to make a 90-

centimetre-high retaining wall made of aluminium, and that 

has been rejected by Mr Troy from shire last week and when 

he saw my drawings, and this is signed by the structural 

engineer, that the - - -  

 

We’re getting off the point a bit, Ms Cooper?--- - - - 

aluminium plinth - - -  

 

Yes, Mr Woodford. 

 

WOODFORD, MR:   Ms Cooper, we can’t talk about retaining 

walls. 

 

HIS HONOUR:   Yes, Mr Woodford?---That’s right.   

 

WOODFORD, MR:   Next question - - -?---And also, it gets 

bump.   

 

HIS HONOUR:   Just a sec.  It - - -?---It gets bump.   

 

It gets what?---Bump, where mean I have a basketball next 

to the fence, and they have a basketball for their tenant, 

and their tenant were not families.  90 per cent of their 

- - -  

 

No.  No, hold on.  Hold on?--- - - - tenants were students.   

 

Hold on, please.  It gets - - -?---And they take the ball. 

 

I missed a word?---It gets bump.  You just put it.  You 

just try.  You have a Colorbond?  Take your ball, 

basketball, and hit it to the wall. 

 

Yes, and so what’s the word you - - -?---It gets bump. 

 



KL  MC/CIVIL/FR/GEN 645/2020 

 

27/7/22  155 

3.46.00 COOPER, A. XN 

Bombed?---Bump, is like this.   

 

Bumped.  Sorry.  Bumped, so develops a - - -?---Bumped. 

 

Yes?---Bumped.     

 

A dent in it. 

 

WOODFORD, MR:   A dent, yes.   

 

HIS HONOUR:   Dent, yes?---It’s not a dent.  It’s like a – 

like a tummy.   

 

Okay.  All right?---Yes, and that is ugly, and the cost of 

removing it.  They are all metalworkers.  Metalworking is 

very expensive, compared to woodworking and carpenters. 

 

Yes.  Okay.  All right.  Okay?---So I do not actually – I 

am not – it looks very beautiful.  It looks very beautiful. 

 

But, presumably, you can replace the - - -?---But in 

mechanical - - -  

 

You can replace the panels with a bump in it, presumably, 

can’t you?---It is very cheap, but you have to pay $300 

excess to your insurance company to cover it. 

 

Yes?---And you have to go to court with them, because they 

never agree with you - - -  

 

Okay.  All right.  Okay?---Two and a half years.  They have 

been in court another five years before. 

 

But my point is it is possible to replace the Colorbond 

panels?---The best thing is Ekodeck. 

 

Yes?---I am a mechanical engineer. 

 

Yes?---I have expertise in choosing best optimal product. 

 

Yes?---This product is very good, and if they don’t accept 

- - -  

 

Because you don’t care about privacy, do you?---The privacy 

is that they have - - -  

 

Because you just, you said that before, so I’m just 

- - -?---It has a shade, a shade-cloth material built for 

this. 
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Yes?---And in 12 different size.  One of them that I 

suggest is one-and-a-half by six metre long.  Six metre is 

the length. 

 

Is the shade cloth material sold separately?---Separately, 

online you can buy it all.  It comes in two weeks. 

 

I see.  So it’s not designed for that particular 

purpose?---No, but it is designed, yes.   

 

WOODFORD, MR:   It is called a privacy net, I think?---It 

is designed in 16 different, and it is sold in Bunnings.   

 

HIS HONOUR:   Don’t give evidence just yet?---It is sold in 

Bunnings. 

 

Okay.  All right?---So it has holes.  You just use a zip. 

 

Sorry, Mr Woodford. 

 

WOODFORD, MR:   Ms Cooper. 

 

HIS HONOUR:   You can’t give evidence of - - -?---You use a 

plastic zip and zip it, and if you don’t want to do that, 

the carpenter that I had, Bill Garachi, is cheaper than Ben 

– is more expensive than Ben.  Ben wants a $70 per lineal 

- - -  

 

WOODFORD, MR:   Ms Cooper?--- - - - metre.  

 

Ms Cooper - - -  

 

HIS HONOUR:   Yes.  Okay.  I just need you to stop?---Or 

2100.  

 

I just need you to stop. 

 

WOODFORD, MR:   Ms Cooper, I’ve got another 

question?---Yes. 

 

HIS HONOUR:   Mr Woodford?---Yes. 

 

Can you use the Colorbond fence as a trellis to grow plants 

on it?---Huh? 

 

Can you use the Colorbond fence as a trellis to grow plants 

along, like a grapevine?---As long as you like there, you 

like the rust in 10 years, yes, but I do not like to pay 

for something that is prone to rusting because it is made 

of steel.  Everybody knows steel gets rusted.  Everything – 

everybody knows that steel is iron and that they have just 
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changed it to, but I am happy, if I have no choice.  There 

is another product in Stratco called post and rail, post 

and rail screen. 

 

HIS HONOUR:   No, we’re not going to get into that?---It’s 

Colorbond. 

 

Please stop.  Because the other magistrate said that this 

is a choice between the two fences - - -?---Yes.  Yes. 

 

- - - that have been identified, we have to just decide one 

of those, okay?---So if we go to – of we - - -  

 

Hold on?---Yes. 

 

I’m getting you to pause.  Sorry, Mr Woodford.   

 

WOODFORD, MR:   Thank you, your Honour.  Now, do you 

remember the quotes?---Pardon? 

 

The quotes?---I gave it to him.   

 

Yes.  Do you remember them?---Yes.   

 

Which one do you prefer?---I prefer, if this - - -  

 

HIS HONOUR:   Can we, maybe, just produce them so 

- - -?---Because in the dividing fence is a - - -  

 

Please, stop?---Yes. 

 

Please, stop, Ms Cooper.  I’m sorry, but just I think it 

would help, Mr Woodford, if we actually looked at the – do 

you know what the exhibit number is? 

 

WOODFORD, MR:   They’re in the – there’s an exhibit bundle 

and, I think, the D, Gallacher quote is included in that. 

 

HIS HONOUR:   Do you know what’s on the front of the 

bundle? 

 

WOODFORD, MR:   It’s called Fabulous Fencing – Fabulous 

Fence Renovation. 

 

HIS HONOUR:   So that’s exhibit? 

 

JSO:   Exhibit 12. 

 

HIS HONOUR:   Exhibit 12.  Just I don’t want you to comment 

on it.  I just want you to review this document so 

- - -?---Yes, just review the first - - -  
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No.  No.  No, just look at it?---Yes. 

 

And then Mr Woodford will have some questions about it, I 

think?---Yes.  Yes. 

 

So just make yourself familiar with what’s in that 

document, that is, exhibit 12?---The first page is blue 

strip. 

 

WOODFORD, MR:   That’s the one?---The blue strip is from 

Ben.   

 

HIS HONOUR:   No.  No. 

 

WOODFORD, MR:   Yes. 

 

HIS HONOUR:   No.  No.  No.  Okay.  So the question is 

which document in that bundle which contains - - -  

 

WOODFORD, MR:   Yes.  Now, there are a few - - -  

 

HIS HONOUR:   - - - amongst other things, quotes 

- - -?---It depends - - -  

 

- - - which is your preferred quote?---It depends on them 

and the Dividing Fences Act.  It depends.  Dividing Fences 

Act - - -  

 

WOODFORD, MR:   Ms Cooper - - -  

 

HIS HONOUR:   No. No. No.  No.  No.  If it’s up to you, 

which one, which quotes is better?---That is where I go by 

the rules.  The rules is that the Dividing Fences Act says 

the neighbour who chooses the more advanced fence should 

pay for the extra.  That means it is fifty-fifty - - -  

 

Yes.  Okay.  No, please stop?--- - - - but they pay the 

extra.   

 

Please, please just stop.  Mr Woodford, do you want to 

rephrase the question? 

 

WOODFORD, MR:   Ms Cooper, have a look at that document 

with the blue strip?---Yes. 

 

Now, in it, there are a number of quotes?---Yes. 

 

Could you look through it?---I prefer Ben. 

 

Could you look through it now?---Yes. 
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Look through them all?---I prefer Ben for the fence. 

 

Yes?---And I prefer the page 4 that is written estimate on 

the top, estimate, the one that is DW Gallacher Building.   

 

Yes. 

 

HIS HONOUR:   Okay.  So Ben, has Ben got a surname?  Is he 

- - -?---David – Ben was the first page.  That is blue 

strip.   

 

Okay.  So what is Ben’s surname?---Ben is – it’s written, 

isn’t it?  No, he has not written his name.  he has written 

the name of his company, Fabulous N Renovation – Fabulous 

Fence, N for November - - -  

 

Yes, Renovation?--- - - - Renovation ABN. 

 

Yes?---That is in – he is - - -  

 

So what’s the – what’s Ben going to do, according to that 

quote?  What work is he going to do?---The work that Ben is 

doing is very good because - - -  

 

No.  No, what’s he going to do, according to that 

document?---He said that, “If you want more than what I say 

to you for $70 a metre, or 2100 for 30 metre” - - -  

 

But hold on.  Hold on, Ms Cooper.  According to that 

document - - -?---Yes, this is - - -  

 

- - - what’s the scope of the work?---This is the quote.  

It’s given for plus 30 metre, or $70 per lineal metre, and 

this is included.  It includes that he take a hammer. 

 

Does that include the materials?---No, the material is in 

another clause - - -  

 

Yes.  Okay.  So that’s - - -?--- - - - that is from 

Bunnings. 

 

Just hold on.  Hold on.  That’s just for labour?---Just for 

labour.  Just for labour, and his labour is also limited.  

He says that, “If there are remaining sheets in the ground, 

I will take a hammer and hit from the top to break them.  I 

do not remove them, unless it is required.”  And then he 

says that, “That is not what I like.”  And then he says, 

“If you want me to remove them, you have to pay extra.”  An 

then he says that, “I do not take these on to the tip, what 

is left over as from the previous damage.” 
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Okay.  So there’s a few contingencies in there?---No, but 

then he says, “If you pay me more,” but I have found this 

Gallacher says, “I say $100 per lineal metre.  I do 

everything.”  That means remove that. 

 

Yes.   So who is going to buy the materials from Bunnings 

if Ben - - -?---Buy, Bunnings, $110 they get. 

 

And who is going to actually going to go and buy the 

materials?---They deliver it with a truck. 

 

Who is going to buy them?---I was. 

 

You’re going to buy the materials?---Yes, and it is $110 I 

paid for.  I have – they have given me a quote.  You can 

see the quote in page – in page 6. 

 

Yes.  No, that’s all right.  How are you going to get the 

materials from Bunnings to your house?---Bunnings has got a 

very long truck.  They put everything on it and deliver. 

 

So they have got a delivery service?---They deliver it to 

your yard.  It means they have a crane. 

 

Yes?---I paid for a crane.  That day, crane goes up, drop 

everything. 

 

You had to pay for a crane?---No, it’s all 110.  It’s 

included.   

 

That’s from Bunnings?---Pay $110. 

 

That’s from Bunnings and it’s all-inclusive?---And they 

said it is cheaper if you don’t want a crane.  I said I 

want a crane, so they put everything on top of the terrace 

in my house. 

 

Okay?---110, and they - - -  

 

But that’s part of the Bunnings delivery service, the 

crane?---Yes, and I get a discount also from Bunnings when 

I use my card.  I have a trade card, tradie card. 

 

All right?---So therefore, they have – I have done a lot of 

transaction with Bunnings for renovating my house, so they 

know me.  They give me a discount at the end, not now, five 

per cent.   

 

Okay.  No, that’s all right.  So your ideal scenario is 

that Ben would do the labour, whatever that - - -?---I 

prefer to get the cheapest quote, $70 - - -  
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Hold on.  Hold on.  Hold on?--- - - - and use Peter for 

dropping everything to the bin, and giving him $20, and I 

drive the trailer.   

 

So Peter would do the disposal?---Just labour. 

 

Ben would do the work?---I do the driving of my trailer.  I 

have used my trailer a lot, and I drive my trailer to the 

Henderson tip.  They are – we have to pay $65 for the tip.  

 

Okay?---And Peter will come, but misses the sign, and 2020 

rejected because they discriminated - - -  

 

No.  No, don’t worry about that?--- - - - me as a female 

engineer. 

 

Okay. 

 

WOODFORD, MR:   Now, Peter is the labourer quote in the 

exhibits, your Honour - - -?---They discriminated me, 

Magistrate.   

 

HIS HONOUR:   Yes.  Okay.  And his quote, Mr Woodford, just 

remind me, if you can - - -?---You mean, if someone did 

- - -  

 

Hold on, Ms Cooper, please.  That just concerns disposal of 

what is there at the moment;’ is that correct?---Yes, it’s 

the quote. 

 

Or does it go beyond that - - -?---But the - - -  

 

WOODFORD, MR:   No, it’s just disposal.   

 

HIS HONOUR:   Yes?---But the DW Gallacher says I just get 

$30 more, $100 per lineal metre, or $3000 for 30 metre, and 

we drop everything in the bin, and we will remove all those 

fence.   

 

Okay.  All right.  Yes.  Thank you?---It depends on them. 

 

Hold on.  Hold on, Ms Cooper.  Sorry.  Sorry.  Please 

pause.  Yes, Mr Woodford.   

 

WOODFORD, MR:   Ms Cooper, DW Gallacher?---Yes. 

 

Do they join the slats together?---Yes.  Yes, and because 

DW Gallacher is a carpenter and has done the apprentice a 

long time ago, he is about 48 to 50-years-old.   

 

He is?---He is very, very experienced. 
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Okay.  Next question.  Next question?---And then he can fix 

- - -  

 

Next. 

 

HIS HONOUR:   Just stop, please.  Please?---Yes. 

 

Sorry.  Just listen to the next question, thanks.   

 

WOODFORD, MR:   Next question.  How much extra does he 

charge to do that?---He has given me the quote.  Yesterday 

he was talking on the phone about the details.  He said I 

will charge everyone $100 per lineal metre of the fence, so 

therefore, but Ben is cheaper, 70, so but this Gallacher 

wants to also build the post and panel retaining wall and 

limestone retaining wall and has given a very cheap quote 

at $4000. 

 

Ms Cooper - - -?---He charges - - -  

 

How much extra does he charge to join the slats 

together?---No, that’s the same, included. 

 

I see.  All right?---Included in the – he has given me the 

quote, Gallacher, in the estimate.  He says he wants $100 

per metre, and for 30, for 30 metre or – 30 metre, perhaps, 

we need.  I calculated 30 metre.  30 metre is 3000. 

 

All right.  Okay.  Thank you. 

 

HIS HONOUR:   So we’re talking about - - -?---And that 

includes all the things.   

 

- - - it is approximately 30 metres?---And he has said that 

the post and panel retaining wall and the limestone 

retaining wall, 11 metre - - -  

 

Let’s not talk about that?--- - - - he will do all those, 

all the post and panel with 4000 - - -  

 

Sure?--- - - - and he drop all the stones to the tip. 

 

Okay?---He will carry them because they are two workers.   

 

WOODFORD, MR:   All right.  Thank you, Ms Cooper.  

 

HIS HONOUR:   Just pause for a moment.   

 

WOODFORD, MR:   Next question.  Next question. 

 

HIS HONOUR:   Yes. 
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WOODFORD, MR:   Now, this is quite an important 

question?---Yes. 

 

It’s about money.  Now, you heard his Honour ask you about 

the closed Ekodeck?---Huh? 

 

You heard his Honour ask you about the closed Ekodeck, the 

panels, when the - - -  

 

HIS HONOUR:   No gaps in them. 

 

WOODFORD, MR:   The gaps, with no gaps?---The gap, I told 

you.  The gap - - -   

 

Yes.  Yes.  No.  No.  No, hang on - - -?---and you can ask 

- - -  

 

HIS HONOUR:   No.  No.  No.  No, the version with no gaps.  

Yes. 

 

WOODFORD, MR:   Hang on.  Have a think.  The version with 

no gaps?---Yes. 

 

Slats joined together?---Yes. 

 

Mr Gallacher will do that?---Yes.   

 

Now, and you heard Mr Desai say that he didn’t like that 

because of the cost?---I don’t care. 

 

No.  No.  No.  No - - -?---But then you divide it in half. 

 

HIS HONOUR:   Well, he didn’t.  He didn’t actually say 

that, but anyway?---No, then you divide it in half. 

 

He didn’t.  I was going to propose that that resolve the 

matter. 

 

WOODFORD, MR:   Yes. 

 

HIS HONOUR:   But he is not prepared to do that, so 

- - -?---Because it is - - -  

 

WOODFORD, MR:   And I’ve taken – I’ve just taken - - -?--- 

- - - the Dividing Fences Act. 

 

HIS HONOUR:   Hold on.  Hold on.  Hold on.   

 

WOODFORD, MR:   I’ve taken - - -  

 

HIS HONOUR:   Please, please pause.   
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WOODFORD, MR:   I’ve just taken your Honour step one – one 

step further. 

 

HIS HONOUR:   Yes.  Okay?---Yes. 

 

That’s fair enough, Mr Woodford. 

 

WOODFORD, MR:   If it amounts to more than Mr Desai is 

prepared to pay for a fence, would you - - -?---He has to 

pay for anything that is - - -  

 

HIS HONOUR:   No, please listen. 

 

WOODFORD, MR:   And would – and given you like Ekodeck so 

much, would you pay the difference in cost?---No, because I 

do not want privacy.  I do not want the things that they 

wanted, so if they want - - -  

 

HIS HONOUR:   Why don’t you care about the 

privacy?---Pardon? 

 

Why don’t you care about the privacy?---Because I never go 

to the back yard.   I only go there to do hard work of 

gardening, you know.  I have lots of trees, Magistrate, so 

therefore, I do not like the privacy.  They also don’t need 

the privacy.  All I have seen is young boys over there, 

student of University of Murdoch. 

 

How have you seen then through the fence?---I know most of 

them.  The first person that was never there - - -  

 

No.  No.  Sorry.  I withdraw that question.  Sorry. 

 

WOODFORD, MR:   I just want to be absolutely clear. 

 

HIS HONOUR:   Yes, Mr Woodford.   

 

WOODFORD, MR:   You like Ekodeck a lot?---Yes. 

 

If it meant a difference that you pay, $1000 or $2000, with 

no slats - - -  

 

HIS HONOUR:   To get Ekodeck, would you pay it?---No, see, 

we will make it - - -  

 

WOODFORD, MR:   Would you - - -?---We will calculate how 

much is the difference between what we get it with slat and 

with gap, and how much will be cost without the gap. 
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HIS HONOUR:   And you pay the extra?---And then the 

difference, they should pay.  That is in the Dividing 

Fences Act.  Can you please go to it? 

 

Okay.  All right.  Okay. 

 

WOODFORD, MR:   Well, no, it doesn’t have - - -?---It is 

said, if your fence - - -  

 

Yes, but that’s - - -?---Excuse me.  When it is in the law, 

you should know better.   

 

HIS HONOUR:   No, but hey want to - - -?---I am not going 

to pay you. 

 

Hold on.  Hold on, Ms Cooper?---The only thing - - -  

 

Mr Cooper.  Ms Cooper. 

 

WOODFORD, MR:   Ms Cooper?--- - - - I do, I remove all of 

my retaining wall. 

 

Ms Cooper. 

 

HIS HONOUR:   Please, Ms Cooper, just, please, be quiet. 

 

WOODFORD, MR:   Ms Cooper - - -?---I remove my retaining 

wall. 

 

HIS HONOUR:   Okay. 

 

WOODFORD, MR:   No.  No, I just have to clarify 

- - -?---$100,000.  I have acid next to the boundary for 

free. 

 

Please.  Please.  Please, let me - - -?---I just removed 

it. 

 

HIS HONOUR:   Ms Cooper, I - - -?---Tomorrow I will be here 

to lodge a form 3 and demolish everything.  

 

Ms Cooper, please pause. 

 

WOODFORD, MR:   It’s not a rule.  It’s not a law.  You can 

- - -?---I’m not going calm down.  

 

You can - - -  

 

HIS HONOUR:   Okay.  Mr Woodford - - -?---Never.  
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WOODFORD, MR:   You can change what you can agree?---No.  

No.  No, I’m not a weak person.  Okay.  Thank you.   

 

HIS HONOUR:   Okay.  All right.  Mr Woodford, do you have 

any further questions?---I am a mechanical engineer.  When 

I say this, the way I have done that, is optimal, you don’t 

agree with that, you are discriminating me.   

 

Okay.  Mr Woodford, any further questions? 

 

WOODFORD, MR:   Just one. 

 

HIS HONOUR:   Yes.  Thank you. 

 

WOODFORD, MR:   If Mr Desai was to nominate a cap on what 

he was prepared to spend and - - -?---Cap? 

 

A limit and - - -  

 

HIS HONOUR:   A maximum. 

 

WOODFORD, MR:   A maximum - - -?---I will just - - -  

 

HIS HONOUR:   No.  No, Ms Cooper.  Ms Cooper.  Ms Cooper 

- - -?--- - - - remove my retaining wall.   

 

Ms Cooper - - -?---Yes. 

 

- - - I need you to listen to the question?---Yes. 

 

WOODFORD, MR:   If Mr Desai was to say, “I don’t want to 

spend any more than X amount,” and you wanted your type of 

fence, would you pay the extra?---I will read the deed of 

release for him, that he is not allowed to charge me for 

anything in future that is arising from the matters in that 

place.   

 

HIS HONOUR:   Mr - - -  

 

WOODFORD, MR:   Provided - - -?---Excuse me. 

 

Provided it was - - -?---The matter of this case – the 

matter of this case is 11 years.   

 

HIS HONOUR:   Mr Woodford, I’m not sure you need to lead 

evidence about this, because if you were to obtain 

agreement from your client about – I mean, this is what 

this is leading to - - -?---I do not agree. 

 

- - - then that can - - -?---That’s it.  
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- - - just be done between you. 

 

WOODFORD, MR:   Yes, true?---I will just remove my assets. 

 

HIS HONOUR:   So I’m not sure that, whatever the answer to 

the question - - -?---$100,000 asset. 

 

Ms Cooper, please stop?---Yes.   

 

Whatever the answer to the question in the course of Ms 

Cooper giving her evidence is, kind of, irrelevant. 

 

WOODFORD, MR:   Yes?---That’s it.   

 

HIS HONOUR:   Because at the end of the day, whether she is 

prepared to do it - - -  

 

WOODFORD, MR:   Yes.  Yes?---They go by the dividing fence. 

 

HIS HONOUR:   - - - by consent really - - -  

 

WOODFORD, MR:   Yes, so it would need some 

consideration?---And also, Minister Quigley has sent this 

fence to the shire. 

 

HIS HONOUR:   Please, stop.  Please.   Okay.  Just we’re 

getting quite late in the day?---Yes. 

 

WOODFORD, MR:   Nothing from me, your Honour.   

 

HIS HONOUR:   Okay.  Please stand, Mr Desai.  Now, Ms 

Cooper, I need to just say this to you, and you need to 

listen and you - - -?---Yes. 

 

- - - need to do what I say, okay, because you haven’t 

really done anything that I’ve asked you to do today 

- - -?---Okay. 

 

- - - which has, sort of, concerned me a bit at times.  You 

just need to listen to the question and just answer the 

question.  All right.  I don’t want you to say anything 

beyond an answer to the question.  Okay.  Do you have any 

questions, Mr Desai? 

 

T. DESAI, MR:   Just a few, your Honour. 

 

HIS HONOUR:   Yes.  Okay.   
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T. DESAI, MR:   Ms Cooper, so I would just like to clarify;  

you’re a mechanical engineer?---Yes.   

 

A structural engineer;  is that right?---But my experience 

came up as structural engineering - - -  

 

Sorry, Ms - - -?--- - - - unlike what I want. 

 

Ms Cooper, I was just referring to - - -?---I have seven, 

eight years structural experience - - -  

 

But you’re a - - -?--- - - - which I hated to have. 

 

HIS HONOUR:   But you’re qualified as a mechanical 

engineer;  is that correct?---Yes. 

 

Thank you.  

 

T. DESAI, MR:   Thank you?---And a VIN engineer. 

 

HIS HONOUR:   Next question, Mr Desai?---VIN engineer. 

 

T. DESAI, MR:   Thank you, Ms Cooper.  So your proposal to 

cover the gaps in the Ekodeck fencing, I believe, in some 

of the exhibits - - -?---You can use the slats. 

 

HIS HONOUR:   Listen to the question. 

 

T. DESAI, MR:   I believe, in some of the exhibits you 

submitted, one of the proposals is to obtain a shade cloth 

from AliExpress, which, I believe, is an online website;  

is that right, Ms Cooper?---Two weeks, it comes, yes.   

 

Okay.  So that’s coming - - -?---I can order it. 

 

So that’s proposed to be through a third-party 

seller?---And it is six metre wide, one-and-a-half metres, 

nine square metre.   

 

Ms Cooper, yes, but it’s not manufactured by Ekodeck for 

this purpose;  is that correct?---No, it is – it is 

manufactured.  Everything in Australia, nearly, is 

imported, and this material, a long time ago, was imported 

for shade cloth.  

 

HIS HONOUR:   But it’s not manufactured by Ekodeck 

- - -?---No, but - - -  

 

- - - this shade?---No.   
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No.  Thank you.  Next question?---You can buy it. It is 

accessory.   

 

Yes. 

 

T. DESAI, MR:   Ms Cooper, you commented on the failure 

points of a Colorbond fence?---Yes. 

 

Do you agree that the plastic caps, the steel posts and the 

timber slats are more – are also prone to failure on an 

Ekodeck fence;  is that right?---Failure why? 

 

Plastic can crack, steel - - -?---There is no plastic.  

Plastic is only 35 per cent PVC powder.  64 per cent is 

- - -  

 

But, Ms Cooper, how are the slats fixed, fixed to the steel 

posts?--- - - - and wood powder, right, wood powder, and it 

is one per cent epoxy glue.  The epoxy glue and these - - -  

 

HIS HONOUR:   Hold on.  Yes.  Okay?--- - - - in 

combination, make it they’re much more stronger than wood. 

 

T. DESAI, MR:   Ms Cooper, how do slats - - -?---It doesn’t 

rot. 

 

HIS HONOUR:   Hold on.  Listen, Ms Cooper.  Just 

listen?---Yes. 

 

Listen, please.  Yes. 

 

T. DESAI, MR:   Ms Cooper, how are the slats connect to the 

steel posts?---Pardon? 

 

Is the a plastic bracket that connects the slat to the 

steel post?---It doesn’t – I do not want a steel post.  I 

only use a steel post if - - -  

 

So it connects to the timber post, so - - -?---No way.  If 

we are building this post over the limestone blocks, we may 

– you have to make a hole in it, and the structural 

engineer has already signed it.  I can show it to you. 

 

Okay.  So, Ms Cooper, next – I’m ready for the next 

question?---And then - - -  

 

HIS HONOUR:   Hold on.  Hold on.  Hold on?---The post - - -  

 

Hold on.  Please, please stop?--- - - - is 50 by 50.  Yes.   

 

So forget how the timber posts are in the ground?---Yes. 
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Let’s just assume there up?---Yes. 

 

The question is in relation to how the slats, I think the 

question was - - -  

 

T. DESAI, MR:   That’s right, your Honour. 

 

HIS HONOUR:   - - - are attached to the - - -?---I can show 

you the drawing. 

 

But how are they – you tell me;  how are they attached?  

What’s the mechanism by which they’re attached to the 

timber posts?---I am showing it to you, because I designed 

it.  It’s easier.   

 

No, just tell me.  Forget the drawing;  just tell me?---It 

is - - -  

 

It is attached by a screw?  Is it attached by plastic?---It 

is – they suggest that each slat be – each slat be screwed 

to the batten that is on the top - - -  

 

I see?--- - - - a batten at the bottom, with one screw at 

the top, one, I would say, and it is only 67-millimetre 

wide, 15-millimetre thick, and the one that is Ekodeck 

panel is better because it also has aluminium bracing 

cubes, three of them in each batten.   

 

Yes. 

 

T. DESAI, MR:   Ms Cooper, we can move on to the next 

question.  So one of your objections for a Colorbond fence 

was if it falls in a storm, they have to jackhammer the 

cement out;  is that - - -?---And it is very expensive and 

horrible noise.   

 

Okay. 

 

HIS HONOUR:   Yes.  Okay.  Yes, and a horrible noise.  Yes. 

 

T. DESAI, MR:   If an Ekodeck fence fell in a storm, would 

that also not require some works to reinstate the fence or 

- - -?---I will tell you know.  You have another option 

that I have - - -  

 

I don’t, Ms Cooper - - -?--- - - - put it in to you. 

 

HIS HONOUR:   No.  No.  No.  No.  No, just - - -?--- 

Estyrobe. 
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T. DESAI, MR:   It’s just a yes - - -?---It is called 

estyrobe. 

 

Ms Cooper, just a yes - - -  

 

HIS HONOUR:   So if an Ekodeck fence - - -?---Yes. 

 

- - - panel fence, falls down in a storm - - -?---Yes, I 

will tell you that. 

 

- - - you’re being asked about what work is required 

- - -?---That they use estyrobe.  They call it estyrobe, 

and I have put it into the forms, that estyrobe is a U-

shaped metal, very strong, yet you can use it - - -  

 

T. DESAI, MR:   So, Ms Cooper, would you not have to 

dismantle the fence if it fell?---No, that is an 

installation that you can put that one inside the concrete, 

the estyrobe that is U shape, and screw the fence post to 

it. 

 

So my - - -?---That’s different. 

 

Ms Cooper, my point being, if an Ekodeck fence fell, that 

would also require works to fix where that happened?---No, 

because the estyrobe is U shape.  I have - - -  

 

That’s - - -?---I have given you that.  It’s a U shape 

metal that is like a ruler that is bent like a U. 

 

HIS HONOUR:   But does that prevent it from falling down in 

the first place?---And you put – you put it inside the 

concrete at the footing of the land. 

 

T. DESAI, MR:   So, Ms Cooper, is your statement 

- - -?---And then you screw the post to it, so if 

everything falls down, just the posts fall down. 

 

Ms Cooper, is it your statement - - -?---You know what I 

mean.  The estyrobe can be replaced, or there it stay.   

 

HIS HONOUR:   Okay.  I think you’ve answered that question.  

Next question, please, Mr Desai. 

 

T. DESAI, MR:   Ms Cooper, so previously, in a statement, 

you advised that you’ve never seen an Ekodeck dividing 

fence in - - -?---I have seen it in the Bunnings. 

 

In Bunnings?---Yes. 

 

But not actually assembled?---No, not yet.  Not yet.   
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So you’ve never seen it on a dividing - - -?---No, but I 

don’t need to.  I am a mechanical - - -  

 

Okay, because you’re an expert?---No, we are mechanical 

engineers. 

 

Yes, but not - - -?---Okay.  We can - - -  

 

Not structural?---We can imagine things you cannot.   

 

HIS HONOUR:   And this product has been available for eight 

years?---Eight years in all over Australia, and runs out 

very quickly. 

 

Yes.  Okay?---So I have - - -  

 

Okay?---I have to be very quick because it is very good.   

 

Okay.  Next question, Mr Desai.  I think she - - -?---It 

doesn’t last. 

 

- - - has agreed with that proposition?---It doesn’t last.   

 

Ms Cooper, please, just stop.  Yes, Mr Desai.   

 

T. DESAI, MR:   Ms Cooper, you said that you would like to 

plant plants alongside of the fence?---Yes. 

 

How much gap - - -?---Plants or trees.   

 

Okay.  Trees, whatever you want to plant.  How much gap do 

you have between the boundary and the first point of your 

retaining wall there?---About 30 centimetres.   

 

So you can’t – would it be, in your opinion, that you 

couldn’t establish a very mature tree in that - - -?---No.  

Wait.  I do not want to be restricted for the use of my 

land because you decided to buy a cheaper material. 

 

Okay.  That is your - - -?---Okay.  That’s why the only 

thing I punish you is one thing.  I have spent $100,000. 

 

Ms Cooper, that wasn’t the question. 

 

HIS HONOUR:   No.  No.  No, that’s all right.  You’ve 

answered - - -?---I will remove my asset. 

 

Ms Cooper - - -?---That’s it. 

 

Please.  I think you’ve answered the question?---I’m not 

wasting my time arguing with your head, getting heated.  I 
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just want remove all of my asset with form 3, and get a 

demolishing form at shire, remove it.   

 

Okay.  Yes.   

 

WOODFORD, MR:   Ms Cooper - - -  

 

THE WITNESS:   If we just remove it - - -  

 

HIS HONOUR:   Hold on, please, Ms Cooper?--- - - - you 

don’t have anywhere to put your fences.   

 

Ms Cooper, please, pause.  Thank you, Mr Desai, your next 

question?---That’s it.   

 

T. DESAI, MR:   Ms Cooper, previously, you - - -?---They 

are wasting public assets.   

 

HIS HONOUR:   No.  So, Ms Cooper, you need to let Mr Desai 

ask the questions. 

 

T. DESAI, MR:   Ms Cooper, previously, you submitted a 

statement saying that a Colorbond fence can, I believe, get 

a bump in it if a basketball hits it;  is that 

correct?---Yes, I read this one in the internet. 

 

Yes.  So is it your statement that you’ve seen what damage 

an Ekodeck fence can resist if that is also hit by a 

basketball or a structure of a similar nature?---No, I 

don’t say that a Colorbond fence is 100 per cent bad.  I 

told the magistrate that I accept, and I told your father 

in the last hearing that I accept, it’s called post and 

rail fence at Stratco.  That is - - -  

 

Ms Cooper, that wasn’t my - - -?--- - - - two, two bars 

- - -  

 

Ms Cooper, that - - -?--- - - - of steel. 

 

HIS HONOUR:   Hold on, Ms Cooper.  Pause?---Different 

posts.   

 

Ms Cooper - - -?---Yes. 

 

- - - please, pause?---I do not like what you are - - -  

 

Ms Cooper, please, pause - - -?---Yes. 

 

T. DESAI, MR:   So my statement being is if you’ve never 

seen an Ekodeck fence as a dividing fence, you don’t know.  

Is it your opinion that you’re not sure of what damage that 
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is able to sustain?---No, I’m not like you.  Okay.  You are 

not a mechanical engineer.  We are mechanical engineer.  We 

test the steel for everything in the laboratory - - -  

 

So, Ms Cooper - - -?--- - - - all our life.   

 

Ms Cooper, have you tested an Ekodeck fence?---Yes, of 

course.   

 

But you’re a mechanical engineer?---You just take a sample 

of it, put it into a stress and a strain.  You calculate.  

You measure.   

 

HIS HONOUR:   Have you tested it by throwing a basketball 

at such a fence?---No, I am - - -  

 

No.  Thank you - - -?---We do not - - -  

 

Next question, thanks.  Thank you - - -?---No, what has 

- - -  

 

That’s what the question is about though.  It’s about that 

sort of impact, that sort of day-to-day impact, so that’s 

all the question is about - - -?---And so the shire - - -  

 

Please, Ms Cooper, please, stop.  That’s all the question 

was about.  Next question, please.   

 

T. DESAI, MR:   Ms Cooper, in one of the exhibits you 

submit a quote for approximately $7200;  is that 

correct?---Which one? 

 

I don’t have the quote in front of me.   

 

HIS HONOUR:   Well, you’ve got the exhibit there, I think, 

actually?---Which one?  Can I see? 

 

Just you’ve got the document in front of you, Ms Cooper, 

with all the quotes?---That 7000, that is for retaining 

wall.   

 

Ms Cooper.  Ms Cooper.  Ms Cooper, please listen. 

 

T. DESAI, MR:   So this - - -  

 

HIS HONOUR:   I think that’s, Ms Cooper - - -?---4000 is 

for retaining wall. 

 

Hold on.  Please, pause, Mr Desai.  Ms - - -?---Posts and a 

retaining - - -  
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Ms Cooper, please pause.   

 

WOODFORD, MR:   Sorry.   

 

HIS HONOUR:   You have an exhibit in front of you. I think 

it was exhibit 12;  is that correct?---Yes. 

 

T. DESAI, MR:   The DW Gallacher. 

 

HIS HONOUR:   Yes?---I think they took it.  Maybe they 

- - -  

 

Has that been returned, Mr JSO? 

 

JSO:   No. 

 

HIS HONOUR:   It’s still with the witness - - -?---Okay.  I 

will check.   

 

It should have something written on it, exhibit 12 

- - -?---I will check it.  I will check it.  Yes.  Yes. 

 

Okay?---You can have. 

 

No.  No.  No, you have that - - -?---Okay. 

 

You just look at that.  Okay.  So are you asking about a 

document in the exhibit 12, Ms Desai? 

 

T. DESAI, MR:   Yes, your Honour - - -?---Okay.  Which one? 

 

HIS HONOUR:   Can you identify which document you’re asking 

about - - -?---What’s that page? 

 

T. DESAI, MR:   It’s the single-page document by DW 

Gallacher Building.  It’s an estimate - - -?---Yes, this 

one.   

 

HIS HONOUR:   Yes. 

 

T. DESAI, MR:   That’s correct.   

 

HIS HONOUR:   So just look at that.  Don’t say anything;  

just look at it - - -?---Yes.   

 

T. DESAI, MR:   So, Ms Cooper, what’s the grand total of 

that quote?---No. 

 

What is the grand - - -?---It is – that is supply labour to 

install - - -  
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HIS HONOUR:   No.  No.  No, what’s the number?  What’s the 

number of that quote, Ms Cooper?---7600 for modular pre-

cast post and (indistinct). 

 

T. DESAI, MR:   Thank you, Ms Cooper.   

 

HIS HONOUR:   Okay.  Stop.  7600, is it?---Yes, for 

retaining wall.   

 

Yes?---Retaining wall, plus the fence, together.   

 

Okay.  Yes, I understand?---The cost of installation only. 

 

Thank you.  Next question, please. 

 

T. DESAI, MR:   Thank you.  And to your knowledge – thank 

you.  That’s okay - - -?---That’s it, and also, the - - -  

 

HIS HONOUR:   Please, stop.  Please, stop.  Yes, Mr Desai.   

 

T. DESAI, MR:   Ms Cooper, moving on to the next quote, 

which is this page here with the - - -?---Yes. 

 

- - - glue to 2100 - - -?---Yes, Ben. 

 

HIS HONOUR:   What’s the total, please?---2100.  Ben. 

 

And the business? 

 

T. DESAI, MR:   That’s the - - -?---2100. 

 

- - - Fabulous Renovation?---Yes. 

 

HIS HONOUR:   Yes.   

 

T. DESAI, MR:   This quote is in multiple parts.  It 

includes a Bunnings quote and a quote from Fabulous Fencing 

- - -?---I will tell you. The Bunnings - - -  

 

HIS HONOUR:   Please listen. 

 

T. DESAI, MR:   I don’t need you to - - -  

 

HIS HONOUR:   Ms Cooper, let Mr Desai ask the 

question?---Yes. 

 

T. DESAI, MR:   Ms Cooper, I don’t need you to break it 

down for me, and I just want to seek confirmation from you.  

So this quote is from multiple suppliers and labourers 

doing the work;  is that correct?---No. 
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So - - -?--- - - - Am I – do you want to talk, or I answer 

you? 

 

HIS HONOUR:   So the answer is no?---Okay.  You have no 

information.   

 

Next question?---If you want to hear me, I talk about it.   

 

Next question, please, Mr Desai.  Please stop talking, Ms 

Cooper.   

 

T. DESAI, MR:   Ms Cooper, I would just like to clarify 

- - -?---Yes. 

 

- - - the quote from Fabulous Fencing N Renovation 

- - -?---Yes. 

 

- - - that is just for labour only;  is that correct?---Can 

I talk? 

 

Is that - - -  

 

HIS HONOUR:   Is it yes or no?---I have to say whether you 

let me talk. 

 

No.  No.  No, Ms Cooper.  Just answer the question?---Can I 

talk?         

 

No.  Well, you can, but just by answering the question. Is 

that quote for labour only;  yes or no?---Depends on which 

labour.  I have to talk about it. 

 

Well, look at the document.  What does the document 

say?---It will be faster to just talk about it. 

 

What does the document say?---The document – the document 

that I have talked and have spoken with this man, he says 

that it is, “I do not remove the poles.  They’re Hardie 

fence sheets of two years ago in the ground. I hit it with 

the hammer.” 

 

T. DESAI, MR:   That’s fine.  That’s - - -?---And then if 

there is a hole that I have to dig a hole into the ground, 

then I will remove that sheet.”  But then he said, “I do 

not take these - - -”  

 

HIS HONOUR:   Hold on, Ms Cooper.   Ms Cooper, this is all 

based on what he told you in a phone conversation?---And 

now they say – he says - - -  
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Is that in the document that you’re looking at?---No, but 

- - -  

 

Okay.  Stop.  Stop.  Stop.  Stop?---Yes. 

 

If it’s not in the document, I’m not having regard to it. 

 

T. DESAI, MR:   Thank you. 

 

HIS HONOUR:   It’s only the documents that count.  Can I 

just remind you, Mr Desai, that you can make submissions to 

me at the end about what the exhibits mean, what the 

evidence means. Okay. 

 

T. DESAI, MR:   Thank you, your Honour. 

 

HIS HONOUR:   Thank you?---And Peter wants to take these 

ones to the bin, and if he – he says - - -  

 

Please stop, Ms Cooper?--- - - - “I want extra money for 

doing it.” 

 

I need you just to pause, please, Ms Cooper?---Yes.   

 

T. DESAI, MR:   No further questions from me, your Honour. 

 

HIS HONOUR:   Any re-examination, Mr Woodford?---That’s it. 

 

WOODFORD, MR:   Ms Cooper, there – Ben, Fabulous 

Fencing?---Yes. 

 

He says labour only, and the - - -?---Installing the fence. 

 

And the – and, sorry, installation, yes, and the materials 

come from Bunnings, by their truck?---Yes.   

 

Do you know how much that’s going to cost? 

 

HIS HONOUR:   Which bit? 

 

WOODFORD, MR:   The supply - - -  

 

HIS HONOUR:   The Bunnings bit? 

 

WOODFORD, MR:   The supply - - -?---Material supply? 

 

Yes, the supply of the materials from Bunnings?---Can you 

go to the page 7? 
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HIS HONOUR:   Yes?---6 and 7. 

 

That’s in exhibit 12, I think?---Pages 6 and 7 says the 

Bunnings, Bunnings in 11 April 2022, send me this quickly 

for that hearing of the 14th.  It is $3541 for all the 

materials that I gave him in an Excel worksheet, saying 

which - - -  

 

And does that include delivery and the claim?---It includes 

– I think it includes the delivery, as well, because I told 

them to put it in here. 

 

Does it say that?---Just let me see.  It says that it 

includes GST, and I saw the GST.   

 

Yes?---It includes all the item numbers.  I gave it to them 

in an Excel sheet. 

 

The question is does it include all the delivery costs, 

including the claim?---The delivery cost is in another 

quote they sent in January to me.   

 

Is that in the documents?---No, it’s another document, but 

- - -  

 

Okay.  Well, I can’t have regard to that, so thank 

you?---That is $110, including crane.   

 

Yes, well, that’s - - -  

 

WOODFORD, MR:   All right.  So - - -?---They said - - -  

 

HIS HONOUR:   There’s no – you don’t have a document that 

says that?---Yes.  Yes, I have. 

 

Where is the document?---The document will be here.  I have 

to look through these ones, because in January I’ve got one 

quote from them, but still that was not - - -  

 

Okay.  No.  No.  No.  No, I’m not going to allow you to do 

that.  We might be able to tender that at the end, by 

consent. 

 

WOODFORD, MR:   Yes.  I think the?---$110. 

 

The submission, in any event, your Honour, would be that 

it’s - - -?---But I have – I - - -  

 

HIS HONOUR:   Please stop.  Sit down and, please, stop.  

Please pause.   
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WOODFORD, MR:   The submission, in any event, would be it 

would be an incidental. 

 

HIS HONOUR:   Do you have any further questions in re-

examination, Mr Woodford? 

 

WOODFORD, MR:   No, your Honour, but - - -  

 

HIS HONOUR:   Ms Cooper, take all your documents.  Okay.  

Mr Orderly, can you get exhibit 12, please?---I have put 

- - -  

 

Please stop?---But I have - - -  

 

Please pause?--- - - - put that into - - -  

 

Please pause?---Yes. 

 

Take all of your documents and resume your seat next to Mr 

Woodford?---Here.  Here.  Here. 

 

What’s that quote?---That was PVC Fencing, that if they 

want a solid fence, PVC Fencing, I have a quote from 

Stratco.   

 

Hand that document back to Ms Cooper.  That’s not 

relevant?---But I have put it into the document of the 

court. 

 

No, you haven’t. 

 

WOODFORD, MR:   It’s the Hamptons quote that was referred 

earlier on when the documents were passed up.   

 

HIS HONOUR:   But that concerns a completely different type 

of fence;  correct? 

 

WOODFORD, MR:   It is different, yes.   

 

HIS HONOUR:   Take all your documents and resume your seat 

next to Mr Woodford, please.  Thank you, Ms Cooper?---Yes.  

Thank you. 

 

(THE WITNESS WITHDREW) 

 

HIS HONOUR:   Do you call any other witnesses, Mr Woodford? 

 

WOODFORD, MR:   No, your Honour, and just in relation to 

the last point before Ms Cooper left - - -  
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HIS HONOUR:   No.  No, hold on.  You don’t call any other 

witnesses? 

 

WOODFORD, MR:   No, it’s just going – it will be a matter – 

we entered submissions about the delivery.  It would just 

be an incidental cost. 

 

HIS HONOUR:   Yes, well, I’m going to come to that.  I 

haven’t closed your case yet. 

 

WOODFORD, MR:   No. 

 

HIS HONOUR:   But you don’t call any other witnesses. 

 

WOODFORD, MR:   No. 

 

HIS HONOUR:   So if – Ms Cooper has a quote concerning 

delivery costs from Bunnings.  I mean - - -  

 

COOPER, MS:   110. 

 

HIS HONOUR:   Just, please, stop.  Please don’t interrupt 

me.  

 

WOODFORD, MR:   It’s an incidental, neither here nor there.   

 

HIS HONOUR:   Perhaps that can be tendered by consent 

before the case is closed.  Just take all your documents 

back, please.  I mean, I think, Mr Desai, you wouldn’t 

object to that being tendered by consent, would you? 

 

T. DESAI, MR:   No, your Honour.   

 

HIS HONOUR:   Because, I think, it completes the picture in 

terms of the overall cost, doesn’t it? 

 

T. DESAI, MR:   Yes, that’s fine. 

 

HIS HONOUR:   Yes. 

 

COOPER, MS:   Yes. 

 

HIS HONOUR:   So just go.  Take all your documents, and you 

can try and retrieve that document from Bunnings about 

delivery costs.   

 

COOPER, MS:   Yes.  I will ask them to give a new - - -  

 

HIS HONOUR:   No.  No.  No.  No, you need to produce it 

now.  You need to produce it now.  Just go back.  Sit next 

to Mr Woodford. 
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COOPER, MS:   Yes, but I have it into – if I if - - -  

 

HIS HONOUR:   Go back and sit next to Mr Woodford, please.  

Thank you.  So subject to that being tendered by consent, 

that’s your Honour, is it, Mr Woodford? 

 

WOODFORD, MR:   Yes, thank you, your Honour.  And if it 

can’t be tendered, it’s just going to be covered as an 

incidental ancillary matter. 

 

HIS HONOUR:   Well, yes, I mean, I think I need some 

evidence of - - -  

 

WOODFORD, MR:   Very well, yes.   

 

HIS HONOUR:   Ms Cooper, just see if you can recover that 

document while I’m hearing from the parties.  Take a seat, 

please, Ms Cooper, if you can.  So, Mr Woodford, I will 

leave that open, but just for the sake of efficiency, I 

might just hear your closing submissions.  So, Mr Desai, I 

told you that you have the opportunity to make submissions 

in relation to the evidence and what I make of it, so this 

is your opportunity to do that.   

 

T. DESAI, MR:   Yes, your Honour.  Thank you.  I think 

we’ve covered a lot today, so I don’t have to rehash 

anything.  Just in closing, I would like to highlight that 

the quotes which have been submitted contain everything in 

terms of disposal of the damaged fence which has fallen 

down.   

 

HIS HONOUR:   So your quotes are more attractive from a 

practical point of view because it’s all-inclusive. 

 

T. DESAI, MR:   That’s correct, your Honour, so - - -  

 

HIS HONOUR:   And you can’t say the same about the quotes 

provided by the defendant. 

 

T. DESAI, MR:   That’s right, your Honour. 

 

HIS HONOUR:   And I think you make the submission that none 

of the quotes are all-inclusive, in the sense that a single 

entity will conduct all the necessary work. 

 

T. DESAI, MR:   That’s correct, your Honour. 

 

HIS HONOUR:   Okay.  I mean, that is one factor.  It’s not 

the only factor, obviously. 

 

T. DESAI, MR:   No. 
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HIS HONOUR:   But I can understand, given the history of 

this matter, why an efficient finalisation of this fence is 

a factor that I should have regard to, so you don’t need to 

say any more about that.  I understand the submission. 

 

COOPER, MS:   Can I ask a question? 

 

HIS HONOUR:   Please, Ms Cooper, I really just – I’ve had a 

very, very long day.  Okay.  My court day started well 

before your case started.  Okay.  We should be finished by 

now, so I need you not to interrupt me any more.  Okay.  

Thank you, Mr Desai.   

 

T. DESAI, MR:   Yes, and just in closing, I would just like 

to reiterate the regard to section 9, subsection (3) of the 

Dividing Fences Act, which has regard to fencing in the 

locality. 

 

HIS HONOUR:   Well, that’s one factor. 

 

T. DESAI, MR:   That’s correct. 

 

HIS HONOUR:   Okay.  Privacy is another factor.   

 

T. DESAI, MR:   That’s right.   

 

HIS HONOUR:   You know, considerations about the relevant 

circumstances, the type of housing, the lifestyle of those 

who live there, all those things are matters which I have 

to have regard to.   

 

T. DESAI, MR:   That’s right.  And also - - -  

 

HIS HONOUR:   In terms of cost, is there a difference? 

 

T. DESAI, MR:   In terms of cost, I believe, our quotes are 

cheaper, looking at the exhibits which have been submitted. 

 

HIS HONOUR:   So once they have taken an all-inclusive 

approach and compare like for like - - -  

 

T. DESAI, MR:   That’s right. 

 

HIS HONOUR:   - - - you say, yours are cheaper. 

 

T. DESAI, MR:   That’s right.  I believe the DW Gallacher 

quote comes in at 7200, roughly. 

 

HIS HONOUR:   Well, I think the evidence was that that 

included some retaining wall related work. 
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T. DESAI, MR:   That’s right. 

 

HIS HONOUR:   Of course, I wouldn’t be ordering that. 

 

COOPER, MS:   That is 3000 and that is coming - - -  

 

HIS HONOUR:   But I’ve got to break that down.  At the end 

of the day, I can only go on the quotes.  Can I just point 

out to everyone that in terms of evidence in the form of 

quotes, I haven’t heard from anyone who has provided the 

quotes, so I can only go on the documents.   

 

T. DESAI, MR:   Yes, your Honour. 

 

HIS HONOUR:   perhaps, to some degree, I can take into 

account oral testimony from your father and from Ms Cooper 

as to what I make of them, but - - -  

 

COOPER, MS:   There is one - - -  

 

HIS HONOUR:   - - - at the end of the day, it’s the 

document itself that really is the evidence. 

 

T. DESAI, MR:   And I’m happy to rely on the documents, 

because even subtracting that retaining component, I 

believe, our quotes still come in cheaper.   

 

HIS HONOUR:   All right. 

 

T. DESAI, MR:   I have no other closing statements to make, 

besides raising the cost aspect.  

 

HIS HONOUR:   All right.  Okay.  I understand.  All right. 

 

T. DESAI, MR:   Thank you. 

 

HIS HONOUR:   Thank you, Ms Desai.  The court thanks you. 

 

COOPER, MS:   Mentioning - - -  

 

HIS HONOUR:   Sit down, please, Ms Cooper.  Sit down, 

please.  Mr Woodford, first of all, have we located that 

document that - - -  

 

WOODFORD, MR:   No, your Honour, it hasn’t turned up.   

 

HIS HONOUR:   Well, is it a document that has been lodged 

with the court previously?  Can I retain it from the court 

system? 

 

COOPER, MS:   What is it?  Yes, of course.   
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HIS HONOUR:   Well, someone needs - - -  

 

COOPER, MS:   Can I talk? 

 

HIS HONOUR:   - - - to tell me where to locate it. 

 

WOODFORD, MR:   I think it’s in the - - -  

 

COOPER, MS:   He doesn’t know. 

 

WOODFORD, MR:   - - - in the supporting documents. 

 

COOPER, MS:   No, he doesn’t know.  I have to talk.  Can I 

talk?  That is why we have got the – we have got 

information. 

 

HIS HONOUR:   MS Cooper, stand up, please. 

 

COOPER, MS:   Yes. 

 

HIS HONOUR:   I just need you to answer this question.  How 

do I find that document? 

 

COOPER, MS:   The way that you can find the document is 

that in January this document came, and I put it in there.  

They asked me to lodge the quote for a fence, based on the 

order of the magistrate in 28 August 2021. 

 

HIS HONOUR:   And that includes - - -  

 

COOPER, MS:   And they told me, “Put it into the supporting 

document,” and it is 92 pages that I put it, for all the 

fences, I suggest, as quote, as a response to the order of 

the magistrate in 20 28 August - - -  

 

HIS HONOUR:   And, you say, that document contains - - -  

 

COOPER, MS:   92 pages, about all my quotes, and that in 

that document I have put a document that is dated 22 

January, from Bunnings, that says that Bunnings charges 

$110, but that Bunnings one is not as good as this one, 

because at that time, Ekodeck panel was disappearing. 

 

HIS HONOUR:   No, hold on.  I’m only interested in one 

thing and that is some written - - -  

 

COOPER, MS:   $110.  That is supporting document. 

 

HIS HONOUR:   - - - some written evidence from Bunnings as 

to the - - -  
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COOPER, MS:   Some supporting, I lodged it end of January, 

before 9 February this year.  30th – you should look for 28 

January to - - -  

 

HIS HONOUR:   I can’t tell you how many documents I’m 

required to look through. 

 

COOPER, MS:   I only have supporting document at that time.  

It’s called supporting document and you will look for it 

between 28 January - - -  

 

HIS HONOUR:   Yes, there are so many documents which are 

labelled in that way. 

 

COOPER, MS:   No, not by Afsaneh Cooper. 

 

HIS HONOUR:   Hold on a sec.   

 

COOPER, MS:   28th - - -  

 

HIS HONOUR:   Hold on.  Hold on.  Please stop.  Please 

stop.  Please stop.  Can you – while I’m looking for the 

document, could you try and find the document amongst your 

papers, the papers you have there, please.   

 

COOPER, MS:   It is too hard to find.  I can lodge this 

document later.   

 

HIS HONOUR:   No, you can’t.  I need all the evidence 

today. 

 

COOPER, MS:   Okay.  I might find it here, because I have 

got all of my - - -  

 

HIS HONOUR:   So I’ve got an email from Bunnings dated 31 

January 2022. 

 

COOPER, MS:   What time? 

 

HIS HONOUR:   31 January. 

 

COOPER, MS:   That’s it.  Can you look at that?  You will 

see.  Delivery should be 110, but the information was not 

accurate on there, let’s just say.  The number of panels 

was wrong.   

 

HIS HONOUR:   I can’t seem to locate anything in here about 

delivery.   

 

COOPER, MS:   I can deliver them myself by my trailer, 

because my trailer can carry one tonne.   
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HIS HONOUR:   What about the crane, Ms Cooper? 

 

COOPER, MS:   If they bring it to the house with crane, 

$110, as they told me on the telephone, and they sent me 

that form. 

 

HIS HONOUR:   All right.  Okay.  The evidence is that it 

costs $110.  That’s the only evidence, unless you can point 

to a document that can be tendered. 

 

COOPER, MS:   I can - - -  

 

HIS HONOUR:   I’m not going to leave the evidence open, I’m 

afraid, Mr Woodford.  This case needs to be resolved. 

 

WOODFORD, MR:   Well, if - - -   

 

COOPER, MS:   Do you want me to lodge it tomorrow or 

tonight? 

 

HIS HONOUR:   Okay. 

 

COOPER, MS:   I can lodge it today.   

 

WOODFORD, MR:   If Ms – the only other way I can think of, 

with respect, is that if Ms Cooper gives an indemnity for 

the delivery, personally, that might - - -  

 

COOPER, MS:   No, but I can go to the internet.  

 

HIS HONOUR:   Yes, but I’ve got to try and compare quotes, 

don’t I? 

 

COOPER, MS:   I can go to the internet and find it - - -  

 

WOODFORD, MR:   Yes, and that - - -  

 

COOPER, MS:   - - - because my document is on the internet. 

 

HIS HONOUR:   Ms Cooper, I need you to sit down and, 

please, not speak at the moment.  Okay.  I just need you to 

do that for me.  Thank you.  Nick, can you just look at the 

documents?  There’s document 100. 

 

JSO:   Yes. 

 

HIS HONOUR:   Can you see that? 

 

JSO:   Yes. 

 

HIS HONOUR:   I think it says: 
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Supporting Documents 13, “Bunnings”. 

 

JSO:   Yes. 

 

HIS HONOUR:   Can you just print that out, pleased. 

 

JSO:   Sure. 

 

HIS HONOUR:   And just show that to Mr Woodford.  This may 

be the document that’s being referred to.  I’m not sure.  I 

can’t see anything on the document concerning delivery 

fees.  Just show that to your client and just see if that’s 

the document she is talking about.   

 

COOPER, MS:   No, it doesn’t have it.  Maybe the write to 

me, because I didn’t - - -  

 

HIS HONOUR:   No.  So that’s the document you were thinking 

of, was it? 

 

COOPER, MS:   Yes.  Yes. 

 

HIS HONOUR:   Okay.  Well, there’s no - - -  

 

COOPER, MS:   It was wrong, and it was the one that - - -  

 

HIS HONOUR:   All right.  Well, there’s no evidence - - -  

 

COOPER, MS:   No, there is one that you have it here that 

is from Bunnings.  Did you see it?  Did you see my quote?  

Did you see the blue strip quote? 

 

HIS HONOUR:   That’s already in the documents that have 

gone in.   

 

COOPER, MS:   Yes, it is the Bunnings one that is newer, 

that is A4. 

 

HIS HONOUR:   Yes, and that has a reference to the delivery 

fee, does it? 

 

COOPER, MS:   It doesn’t have a delivery, but it has all 

the items.  

 

HIS HONOUR:   Well, I don’t have any evidence of that.  

Take a seat.   

 

COOPER, MS:   $110. 

 

WOODFORD, MR:   Yes, it will have to be left.   
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HIS HONOUR:   So there’s no evidence of that.   

 

WOODFORD, MR:   It will have to be left on that basis, your 

Honour.   

 

HIS HONOUR:   It will be. 

 

WOODFORD, MR:   There’s no evidence. 

 

HIS HONOUR:   There’s no evidence of it. 

 

COOPER, MS:   And they do not have, either, they do not 

have itemising. 

 

HIS HONOUR:   Okay.  So your closing submissions, Mr 

Woodford.   

 

WOODFORD, MR:   Yes.  Thank you, your Honour.  Just 

briefly, Ms Cooper points to some restrictions on the use 

of her property from a Stratco fence, as opposed to an 

Ekodeck fence. 

 

HIS HONOUR:   You mean a Colorbond fence. 

 

WOODFORD, MR:   Sorry, a Colorbond fence, yes. 

 

HIS HONOUR:   How is she restricted? 

 

WOODFORD, MR:   In the gardening activities. 

 

HIS HONOUR:   What is put against you on that point is that 

there’s – on her side of any such fence would be a 

retaining wall, which would prevent planting of plants near 

the fence anyway, and that was – sit down, Ms Cooper.  I 

think that was the effect of the evidence.  You can 

disagree, if you wish. 

 

WOODFORD, MR:   Yes, there would – you could skirt around 

the retaining wall. 

 

HIS HONOUR:   At any rate, Mr Woodford, can I just make 

this comment on that evidence?  I would need an expert 

- - -  

 

WOODFORD, MR:   Yes. 

 

HIS HONOUR:   - - - to say that whatever the Colorbond 

fence is constructed of and however it is fixed to the 

ground, that it would cause damage to plants planted near 

that fence, for some particular reason.  I would need an 

expert to give evidence.  I would need evidence from an 
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expert as to, for example, what type of plants might be 

affected, how close they could be.  I mean, just your 

client is nowhere near an expert in that field. 

 

WOODFORD, MR:   Yes, and the propensity to scratch or not 

scratch. 

 

HIS HONOUR:   And I think it’s all just based on hearsay 

evidence anyway. 

 

WOODFORD, MR:   Yes.   

 

HIS HONOUR:   So the evidence as to effect on plants is 

- - -  

 

WOODFORD, MR:   Yes. 

 

HIS HONOUR:   It’s just not there.   

 

WOODFORD, MR:   Yes, your Honour.  Yes.   

 

HIS HONOUR:   I mean, someone might have told her that.  It 

might be true;  it might not be.  There’s just no evidence 

of it.  Sit down, Ms Cooper, please. 

 

COOPER, MS:   Scratches. 

 

WOODFORD, MR:   There is a reference in some of the written 

material to an aggressive environment.  There’s no - - -  

 

COOPER, MS:   Scratches. 

 

WOODFORD, MR:   There’s no evidence about the 

aggressiveness of this environment. 

 

COOPER, MS:   Scratches. 

 

HIS HONOUR:   What’s the point that your client wishes to 

make about scratching?  

 

WOODFORD, MR:   The tree branches scratch the powder 

coating and - - -   

 

COOPER, MS:   Powder coating of the - - -  

 

HIS HONOUR:   So, that’s her – that’s - - -  

 

COOPER, MS:   And get rust. 

 

HIS HONOUR:   - - - the problem.  That’s her problem, isn’t 

it? 
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WOODFORD, MR:   Another - - -  

 

COOPER, MS:   It’s not covered.  It’s not covered.   

 

WOODFORD, MR:   Yes, your Honour. 

 

HIS HONOUR:   You mean, branches from trees on the other 

side of the fence would do that? 

 

WOODFORD, MR:   No, on her side of the fence.  Yes. 

 

HIS HONOUR:   Well, okay.  Don’t plant the trees there.   

 

COOPER, MS:   Powder coated, and the - - -  

 

HIS HONOUR:   Well, keep the trees pruned.  I mean, okay, I 

understand that that’s a factor. 

 

COOPER, MS:   Can I talk about this? 

 

HIS HONOUR:   No, you can’t, Ms Cooper.  You’ve got 

counsel, and it’s very late.  I’m not allowing you to 

speak.  I’ve allowed you to give your evidence.  So Mr 

Woodford speaks on your behalf here.  So all right.  So 

what other impact would that type of fence have upon her 

enjoyment of her property?  Take a seat, Ms Cooper, and do 

not interrupt.   

 

WOODFORD, MR:   Well, I think it’s safe to say, the effect 

of her evidence was that the other impact would be the 

propensity to have to absorb future cost about the damage 

to the fence from other activities.   

 

HIS HONOUR:   Yes. 

 

WOODFORD, MR:   That would be the other submission to make 

about that. 

 

HIS HONOUR:   And I think there was – her evidence was, 

again – and I mean, I have to raise the question as to 

whether you would need an expert to give this evidence 

that, essentially, an Ekodeck panel fence would last 

longer, is more durable, but the evidence on that is her 

evidence anyway, but that’s related to the point you were 

just making, isn’t it?  But in the long-term, so in other 

words, I shouldn’t just look at it in terms of installation 

cost and material cost. 

 

 I need to look at the life of the fence, and look at 

the costs associated with that, and I think the thrust of 

Ms Cooper’s evidence is that when – that I need to take 
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that into account in looking at the two different types of 

fences.  Yes.  Okay.  Yes, Mr Woodford.   

 

WOODFORD, MR:   There’s one final point and that goes to 

what your Honour was saying earlier on in the day about 

being sure about the fence standing up, effectively, given 

the lack of a retaining wall matters.  The submission in 

relation to that is that orders can be made about a fence, 

because the Local Government Act 1995, at schedule 3.1, 

division 1, subclause (6) allows - - -  

 

HIS HONOUR:   Hold on.  Say that again, please, Mr 

Woodford.  Local Government Act. 

 

WOODFORD, MR:   Yes, 1995. 

 

COOPER, MS:   Schedule - - -  

 

HIS HONOUR:   Please don’t interrupt.  Yes. 

 

WOODFORD, MR:   Schedule 3.1. 

 

COOPER, MS:   26. 

 

HIS HONOUR:   Sorry, I can’t hear you. 

 

WOODFORD, MR:   Schedule 3.1. 

 

HIS HONOUR:   Yes. 

 

COOPER, MS:   Division 1.   

 

WOODFORD, MR:   Division 1. 

 

COOPER, MS:   Point 6. 

 

WOODFORD, MR:   Clause 6. 

 

COOPER, MS:   Point 6. 

 

WOODFORD, MR:   Allows a person affected by the flow of 

sand into their property - - -  

 

HIS HONOUR:   Yes. 

 

WOODFORD, MR:   - - - to ask the counsel for a notice of 

that to be fixed up. 

 

HIS HONOUR:   Yes. 

 

WOODFORD, MR:   So there’s a remedy there for that problem.   
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HIS HONOUR:   Yes, of course.  I mean, that’s the whole 

point of these proceedings being narrowed, as they were by 

Magistrate Darge, that an application in the Dividing 

Fences Act is just in respect of that, the dividing fence 

itself, and that there are other legal mechanisms that can 

be used to address other issues that might be associated 

with the erection of a dividing fence.  I mean, that’s the 

point.  Yes.  Okay.  Well, that has to be pursued 

separately.  All right.  So any further submissions on the 

evidence?  I just want to ask you about the orders and how 

I would frame them.  Okay. 

 

COOPER, MS:   I want to say something. 

 

HIS HONOUR:   Okay.  I really just cannot conduct this, Ms 

Cooper, with you speaking constantly.  Okay. 

 

COOPER, MS:   But to him. 

 

HIS HONOUR:   It’s very hard for me to concentrate as long 

as I have been required to, and I’m, sort of, at the end of 

my powers of concentration, but it’s really important that 

I absorb everything that’s said, and all I can hear is you 

constantly talking to Mr Woodford, which makes it very hard 

for him, and it also makes it very hard for me to listen.  

I just need you to pause and not speak just for a little 

bit longer.  Okay.  So I make a decision, as I’m required 

to, about the type of fence.  I’ve already – it has already 

been agreed in terms of the line of the fence, the length 

and the height.  As to the line of the fence, that is 

determined by the survey plan which is now – which is 

exhibit - - -  

 

WOODFORD, MR:   2, I think.   

 

HIS HONOUR:   - - - exhibit 2.  Okay.  So that’s my 

reference point for the line.  So I’m just thinking about 

the practicalities now of any orders I make.  We have 

quotes for each type of fence.  Should I make an order by 

reference to a particular quote, do you say, or should I 

leave it? 

 

WOODFORD, MR:   Yes, your Honour, it provides some 

certainty about the scope of work and what’s to be required 

and - - -  

 

HIS HONOUR:   Well, you won’t be surprised to hear, Mr 

Woodford, I am very, very keen to make orders which are as 

detailed and as certain as they possibly can be. 

 

WOODFORD, MR:   Yes. 
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HIS HONOUR:   No disrespect to the parties, but taking into 

account the history of this matter. 

 

WOODFORD, MR:   Yes.  It’s necessary, your Honour, because 

it’s a positive obligation and there are that many 

uncertainties associated with positive or prescriptive 

obligations as opposed to proscriptive obligations. 

 

HIS HONOUR:   Well, that’s right.  I mean, I – I mean, in 

cases similar to this that I’ve done before, the orders – 

and I will ask Mr Desai about this in a moment – have the 

effect that in fact the applicants arrange for the works to 

be done upon a certain payment schedule by the respondent 

being met, which would cover essentially half the cost.  

But it would be for the applicant to arrange the work to be 

done.  And, of course, then there would have to be orders 

with respect to access and things like that.   

 

 But subject to what I have to hear from Mr Desai, 

that’s how – so in other words, I think it’s preferable in 

terms of certainty to impose upon one party the obligation 

to actually arrange to do the work;  contact the 

contractors, perhaps a particular contractor, I’m not sure 

about that.  But then there be a certain payment schedule 

from the other party to facilitate that.  And I think, 

perhaps logically, the starting point would be to have the 

applicant arrange for the work to be done, to be paid for 

at an appropriate time and level by the respondent.  Do you 

agree with that? 

 

WOODFORD, MR:   Yes, your Honour.  The notice that the work 

has been arranged, that could perhaps be ordered in terms 

of – in terms of a written notice. 

 

HIS HONOUR:   Yes.  So there would be notifications as 

well, because if the order concerning access has any 

practical meaning, it has to involve notice to the other 

party, in this case your client, if it’s the applicants who 

are arranging the work to be done.  So yes, I agree with 

that.  There should be notice.  But the notice would 

probably facilitate a payment so it sort of all happens 

together. 

 

WOODFORD, MR:   Yes. 

 

HIS HONOUR:   But you would say – so you would say I should 

make an order that a certain type of fence be erected on a 

certain line, a certain length as agreed, certain height as 

agreed.  Work to be completed by contractor X by a certain 

date - - -  
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WOODFORD, MR:   Yes. 

 

HIS HONOUR:   - - - based on the quotes that are provided.  

I mean, what happens then, Mr Woodford, if, for example, 

there’s a quote here that’s a few months old and a 

particular contractor says “well, I can’t do the work for 

six months because I’m flat out. 

 

WOODFORD, MR:   That would be the danger with an order that 

says by a certain date. 

 

HIS HONOUR:   Yes.  So that’s – so we’re trying to achieve 

as much specificity and certainty as we can, but there has 

got to be a degree of flexibility as well. 

 

WOODFORD, MR:   Yes.  So if the order was in terms of the 

quote that’s attached, so by way of a schedule - - -  

 

HIS HONOUR:   The other way I could approach it – sorry to 

keep interrupting you, I’m sort of thinking out loud, I’m 

conscious of the time – is to set a, sort of, maximum in 

accordance with one of the quotes that’s in evidence, a 

maximum fee, but then have some sort of approval process 

for any new quote that’s obtained.  Maybe that’s a way of 

doing it.  I’m thinking out loud a bit, but at the end of 

the day I’ve got to frame the orders.  So I’m seeking 

guidance here. 

 

WOODFORD, MR:   Yes. 

 

HIS HONOUR:   Mr Desai, I will give you your chance.  I’m 

just thinking – just while Mr Woodford is on his feet. 

 

WOODFORD, MR:   Yes.  Orders in terms of a fence along a 

line determined by – or depicted in the survey. 

 

HIS HONOUR:   Yes.  So line, length and height is not an 

issue.  Yes.  I can – that’s all probably referrable to the 

survey. 

 

WOODFORD, MR:   Yes.  And length - - -  

 

HIS HONOUR:   It’s about the process of construction. 

 

WOODFORD, MR:   Yes.  And length up to the wall and then 

- - -  

 

HIS HONOUR:   Yes. 

 

WOODFORD, MR:   - - - from the wall. 
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HIS HONOUR:   Yes.  So that has all been agreed. 

 

WOODFORD, MR:   Height - - -  

 

HIS HONOUR:   We’re not going to revisit that. 

 

WOODFORD, MR:   Yes, height. 

 

HIS HONOUR:   But the starting point and end point for 

those – for the length of the fence and the gap, that can 

refer back to the survey plan, I think. 

 

WOODFORD, MR:   Yes. 

 

HIS HONOUR:   Yes. 

 

WOODFORD, MR:   Yes.  And then the actual work ordered in 

terms of a quote provided by so and so, numbered so and so, 

in the amount of - - -  

 

HIS HONOUR:   You mean work to be undertaken by contractor 

X? 

 

WOODFORD, MR:   Yes. 

 

HIS HONOUR:   As per quote of - - -  

 

WOODFORD, MR:   Yes. 

 

HIS HONOUR:   Yes, but I’m – that makes me nervous, because 

what if the contractor says “no, I can’t do it for that 

price anymore”, or “I can’t do it for six months”? 

 

WOODFORD, MR:   Well - - -  

 

HIS HONOUR:   That particular contractor, I mean. 

 

WOODFORD, MR:   Well, the question is really type of fence 

and height and line, and the amount is - - -  

 

HIS HONOUR:   Well, that’s another point.  Because the 

quotes may not be on the basis of that – of those agreed 

heights and lengths, correct?  And the way that it’s 

structured with the gap in it. 

 

WOODFORD, MR:   The amounts are really a guideline amount. 

 

HIS HONOUR:   Yes. 

 

WOODFORD, MR:   They’re not a prescriptive amount.  But 

it’s a – the court - - -  
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HIS HONOUR:   But should I set a maximum then?  If I’m not 

going to identify a particular contractor, should I not set 

a maximum price? 

 

WOODFORD, MR:   The order would then be in terms of the 

scope of work indicated in quote by X.  The amounts are not 

going to be that much different. 

 

HIS HONOUR:   Well, I’m not so sure about that.  As you no 

doubt appreciate, the cost of doing a project – let’s say 

January 1 this year, and the cost of doing the identical 

project now might be vastly different. 

 

WOODFORD, MR:   Well, the only way perhaps would be – and 

this would – the only way I can think, with respect, your 

Honour, would be a liberty to apply if the amount is - - -  

 

HIS HONOUR:   You can understand why I am extremely 

reluctant to make such an order. 

 

WOODFORD, MR:   But, liberty to apply would be restricted 

to the amount. 

 

HIS HONOUR:   I mean, one approach I suppose I could take 

is to make it referrable to a particular quote but leave 

open some mechanism by which another quote could be – an 

updated quote from the same contractor could be obtained or 

a similar quote.  Maybe there’s just limits on the extent 

to which these orders can contain absolute certainty.  But 

anyway, do you want to offer any other suggestions about 

the form of orders? 

 

WOODFORD, MR:   No, your Honour. 

 

HIS HONOUR:   Yes, thanks.  Mr Desai?  

 

T. DESAI, MR:   Your Honour, I agree with that approach to 

potentially – depending on what type of fence is picked, 

naming a contractor and then setting the ability in the 

order to obtain an updated quote if relevant.  And, 

unfortunately, the price will be – were the price - - -  

 

HIS HONOUR:   And reflecting on it, Mr Desai, I’m not sure 

I can set any sort of maximum, because it might be that 

updated quotes are obtained which are all above that 

maximum, then the question is “well, what happens then”. 

 

T. DESAI, MR:   And then the situation arises where we may 

end up back here again, and I don’t think - - -  
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HIS HONOUR:   I’m determined, as best as it’s within my 

ability, to avoid that. 

 

T. DESAI, MR:   Yes. 

 

HIS HONOUR:   But – okay. 

 

T. DESAI, MR:   So, I guess, I have a (indistinct) proposed 

orders that I’ve prepared. 

 

HIS HONOUR:   Okay.  Well just show those to Mr Woodford.  

I’m happy to – I’m happy for you, Mr – I don’t have time to 

make my decision now, obviously.  So - - -  

 

T. DESAI, MR:   While Mr Woodford - - -  

 

HIS HONOUR:   Yes. 

 

T. DESAI, MR:   Sorry to interrupt. 

 

HIS HONOUR:   That’s all right.  SO I will give – Mr 

Woodford, I will give you a chance – Mr Woodford, you don’t 

need to go through that document.  I will receive that 

document now.  It’s not an exhibit, it’s just an aide.  And 

I’m going to give you a certain amount of time, Mr 

Woodford, to lodge your own proposed orders, all right?  

Minute of proposed orders.  Okay? 

 

WOODFORD, MR:   Yes.  Thank you, your Honour. 

 

HIS HONOUR:   So that’s a way of you essentially responding 

to that document, okay?  So I will just receive that now. 

 

WOODFORD, MR:   I can indicate, your Honour, it would be 

largely in terms of - - -  

 

HIS HONOUR:   You could – if you want to - - -  

 

COOPER, MS:   I have not seen this document. 

 

HIS HONOUR:   Doesn’t matter.  You get to do your own one, 

all right? 

 

T. DESAI, MR:   Sorry, your Honour, while we’re here, order 

(5) could probably fall away if it’s – if the whole quote 

which is decided falls to the applicant to obtain, and 

either party doesn’t have to make that 50 per cent – or 

- - -  

 

HIS HONOUR:   Yes.  Well, I will have a think about that.  

So $1,140.30, they’re the court costs. 



DG  MC/CIVIL/FR/GEN 645/2020 

 

27/7/22  199 

4.46.00 R. DESAI, MR 

T. DESAI, MR:   Yes, your Honour. 

 

HIS HONOUR:   That’s the total court costs, is it? 

 

T. DESAI, MR:   To this day, yes. 

 

HIS HONOUR:   Yes, okay.  All right.  Just one – anything 

else you want to say about the form of orders?  Your father 

is quite keen to say something for some reason.  DO you 

want to just speak to me, Mr Desai? 

 

R. DESAI, MR:   Yes, your Honour.  If you allow me to raise 

two points which is very valid. 

 

HIS HONOUR:   Well, if they haven’t already been raised 

- - -  

 

R. DESAI, MR:   Yes, it’s not raised, but it is in addition 

to that, especially when I’m talking about the (indistinct) 

by us, it’s the contractor doing the full work, and which 

is very easy to maintain and administer the project work. 

 

HIS HONOUR:   So you’re encouraging me to make an order 

that you arrange the works? 

 

R. DESAI, MR:   Yes.  That’s right. 

 

HIS HONOUR:   Yes.  Well, I - - -  

 

R. DESAI, MR:   And it’s - - -  

 

HIS HONOUR:   I don’t - - -  

 

R. DESAI, MR:   Sorry. 

 

HIS HONOUR:   Hold on, Mr Desai.  I don’t understand to be 

any opposition to that anyway. 

 

R. DESAI, MR:   Yes.  And the second - - -  

 

HIS HONOUR:   And I - - -  

 

R. DESAI, MR:   Yes. 

 

HIS HONOUR:   - - - I think it’s a very practical approach. 

 

R. DESAI, MR:   Yes.  Second point I wanted to raise is 

about safety of everyone.  Now, different than this 

planning to dispose of the damaged fence by her driving the 

car to the – wherever and bringing the - - -  
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HIS HONOUR:   Well, that’s another factor I take into 

account. 

 

COOPER, MS:   That’s a discrimination. 

 

HIS HONOUR:   Yes. 

 

R. DESAI, MR:   Also it’s not - - -  

 

HIS HONOUR:   You don’t need - - -  

 

R. DESAI, MR:   - - - discrimination, it’s a question of 

- - -  

 

COOPER, MS:   It is - - -  

 

R. DESAI, MR:   - - - of safety.  And because the people 

who are doing this job, whether they are covered by workers 

comp, because if the - - -  

 

HIS HONOUR:   You can be assured, Mr Desai, that’s the sort 

of factor that I will have regard to. 

 

COOPER, MS:   You did not give me even one dollar in - - -  

 

HIS HONOUR:   Please, Ms Cooper.  Please, please, please, 

please - - -  

 

COOPER, MS:   - - - 2005 to 2008.  You made me a slave. 

 

HIS HONOUR:   Mr Desai, did you want to say anything 

finally? 

 

COOPER, MS:   You have no respect for the - - -  

 

T. DESAI, MR:   Just in relation to the orders, your 

Honour. 

 

HIS HONOUR:   Yes. 

 

T. DESAI, MR:   Potentially there being liberty to apply 

for – I’m not sure the phrase, but potentially default 

judgment if payment is not received by either party, so the 

party organising the works - - -  

 

HIS HONOUR:   Well, if there’s non-compliance with one of 

the orders of – orders made by the court, there’s a 

mechanism by which that can be addressed.  I don’t need to 

get into that. 

 

T. DESAI, MR:   Yes.  Thank you, your Honour.   
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HIS HONOUR:   No, Ms Cooper - - -  

 

COOPER, MS:   Can I apply for costs? 

 

HIS HONOUR:   No, you can’t. 

 

COOPER, MS:   No? 

 

HIS HONOUR:   Stand up please, Mr Woodford.  I just need to 

address one final thing and just give you the chance to – 

given the history of this matter, certainty of outcome is 

actually a factor here that may not necessarily be a factor 

in other cases.  Do you agree with that? 

 

WOODFORD, MR:   Yes, your Honour. 

 

HIS HONOUR:   So in terms of deciding which type of fence I 

should select here, I think it is a factor that if the 

process of completing the erection of the fence can be done 

efficiently and relatively quickly without the likelihood 

of there being disruptions or problems, I think that’s a 

factor, isn’t it, in my decision as to what type of fence I 

should select.  I’m just expressing that and giving you an 

opportunity to be heard. 

 

WOODFORD, MR:   Yes, your Honour.  That’s agreed. 

 

HIS HONOUR:   Because that would not be a feature of some 

other dividing fences cases.  But I think it has to be 

here. 

 

WOODFORD, MR:   It’s a long running - - -  

 

HIS HONOUR:   There needs to be finality. 

 

WOODFORD, MR:   Yes. 

 

HIS HONOUR:   Yes, okay.  All right.  So, look, I think the 

approach I’m going to take – I’m not even going to try and 

fix a date for the decision.  I’m going to try and do it as 

quickly as possible.  That’s all I can say, and you will be 

notified when that will be.  So adjourned for decision sine 

die, parties to be notified, obviously.  Defendant has 

leave to lodge and serve minute of proposed orders within 

seven days? 

 

WOODFORD, MR:   Yes. 

 

HIS HONOUR:   Yes, okay.  Which means logically I’m not 

going to deliver my decision within a week, okay?  Because 

I have to at least allow that time to expire.  Given the 
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demands on my time at the moment – anyway, it’s not – but 

I’m going to try and deliver the decision as quickly as I 

can.  It will take a lot of time to come up with a date 

that’s helpful, so I will just do it that way.  And the 

parties will be given sufficient notice.  All right.  So I 

will deliver my decision probably as an oral decision so 

the parties can be present in court.  But as to the orders 

that I make, well, I will certainly make written orders, as 

I suspect they may be quite lengthy and complicated.  All 

right? 

 

COOPER, MS:   One more thing to settle.  One more thing. 

 

HIS HONOUR:   Yes, Ms Cooper. 

 

COOPER, MS:   (indistinct) is a manager of the building 

department at City of Melbourne. 

 

HIS HONOUR:   Yes. 

 

COOPER, MS:   In 2021, based on the order of Minister 

Quigley that I was talking about, the composite material 

fencing - - -  

 

HIS HONOUR:   Yes. 

 

COOPER, MS:   - - - he gave me a document, and I have it 

here, that the City of Melbourne only accept - - -  

 

HIS HONOUR:   Okay.  Can I ask you to pause.  I’m sorry 

about this, Ms Cooper, but - - -  

 

COOPER, MS:   - - - only accept one type of Colourbond, and 

that is only one factory north of Perth.  And that has to 

be double powder coated, and if it is anything else is 

getting rust, and they don’t accept it. 

 

HIS HONOUR:   All right.  If that’s in the evidence that 

I’ve received - - -  

 

COOPER, MS:   (indistinct) was here as a witness, but they 

didn’t let him come. 

 

HIS HONOUR:   So please stop, Ms Cooper.  Please pause, Ms 

Cooper. 

 

COOPER, MS:   Yes. 

 

HIS HONOUR:   If that’s in the documents which I’ve already 

received as exhibits, it’s something I can have regard to. 
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5.01 COOPER, MS 

COOPER, MS:   You can just write to him. 

 

HIS HONOUR:   Otherwise, I cannot. 

 

COOPER, MS:   You just call (indistinct) and he is a 

witness. 

 

HIS HONOUR:   I won’t be doing that. 

 

COOPER, MS:   No, he made a - - -  

 

HIS HONOUR:   Thank you very much.  Thank you very much.  

We’re adjourned.  

 

AT 5.01 PM THE MATTER WAS ADJOURNED ACCORDINGLY 
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