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10.46.08 WOODFORD, MR 

JSO:   Your Honour, trial matters file 645 of 2020, Benaz 

Desai, Rajendra Desai v Afsaneh Cooper.  Mr Woodford for 

the respondent, sir. 

 

HIS HONOUR:   All right, yes, so the claimants are here.  

Mr Woodford, you appear for the respondent. 

 

WOODFORD, MR:   Yes, I appear for Ms Cooper - - -  

 

HIS HONOUR:   And - - -  

 

WOODFORD, MR:   - - - may it please the court, is on her 

way in.  And there’s no objection, your Honour, to Mr and 

Mrs Desai’s son saying things on behalf of his parents. 

 

HIS HONOUR:   Okay.  I was wondering who the third person 

was on the claimant’s side of the bar table.  Yes, what’s 

your name? 

 

T. DESAI, MR:   Tyrone Desai. 

 

HIS HONOUR:   Mr Desai, okay.  Yes. 

 

WOODFORD, MR:   Your Honour, I apologise we’re late, but 

there have been some constructive discussions going on 

along the lines of a minute of proposed orders that was the 

substance of an email sent to the court registrar this 

morning.  The position from – it seems to be that a 

licensed survey has been agreed along the lines of one that 

has been done.   

 

HIS HONOUR:   It has been agreed, so not to be done, but 

one done agreed. 

 

WOODFORD, MR:   Yes. 

 

HIS HONOUR:   Yes. 

 

WOODFORD, MR:   There’s agreement that an engineer assess 

the need for a retaining wall and advise on what it – the – 

on what an adequate retaining will be. 

 

HIS HONOUR:   But that’s to be done. 

 

WOODFORD, MR:   Yes.  And there is agreement on the kind of 

material from which a fence might be constructed, which was 

the third proposed order.  There’s agreement that the cost 

be split fifty-fifty of those matters. 
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HIS HONOUR:   In terms of the person who’s going to decide 

or give an opinion as to the - - -  

 

WOODFORD, MR:   The retaining wall. 

 

HIS HONOUR:   - - - retaining wall. 

 

WOODFORD, MR:   Yes. 

 

HIS HONOUR:   And then the costs of the 

removal/construction of the fence. 

 

WOODFORD, MR:   Yes.   

 

HIS HONOUR:   Right.   

 

WOODFORD, MR:   Now, the next step is the quotes as to 

who’s going to do the work of constructing a fence.  It’s 

proposed that each side provide two quotes from a common – 

a list of common material which was agreed by Ms Cooper 

this morning, and the claimants have a copy of that list of 

proposed material.  The mechanism by which the engineer 

report though, is – we prefer, with respect, that the court 

appoint an engineer under section 14 of the Magistrates 

Court (Civil Proceedings) Act. 

 

HIS HONOUR:   How does that section give me that power? 

 

WOODFORD, MR:   It can be made with or without the parties’ 

consent, the court can appoint an expert to provide a 

report to the court, and that - - -  

 

HIS HONOUR:   What section? 

 

WOODFORD, MR:   Section 14 of the Civil Proceedings Act.  

And that person has the same protection as a court officer 

and a magistrate under the Magistrates Court Act from 

liability and those sorts of things.   

 

HIS HONOUR:   Perhaps my copy of the Magistrates Court 

(Civil Proceedings) Act is out of date, Mr Woodford.  I’m 

looking at - - -  

 

WOODFORD, MR:   I might have the wrong section number. 

 

HIS HONOUR:   - - - section 14, rules of court to set out 

procedure. 

 

WOODFORD, MR:   Sorry, your Honour.  I’ve got the wrong 

section number. 
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HIS HONOUR:   Are you referring to section – are you 

referring to section 15, subsection – you may not be, but 

it says that – it’s really a quite like provision in its 

ambit: 

 

The Court may make an order on its own initiative with 

or without allowing the parties to make submissions or 

hearing the parties. 

 

No? 

 

WOODFORD, MR:   No, there’s a – in the Civil Proceedings 

Act – Magistrates Court (Civil Proceedings) Act - - -  

 

HIS HONOUR:   There’s a power somewhere that says the court 

can order an expert report. 

 

WOODFORD, MR:   Yes.  I thought it was 14, but I will just 

try and find it.   

 

HIS HONOUR:   Well, I mean order 16 – sorry, section 16 

sets out a vast range of powers to control and manage 

cases. 

 

WOODFORD, MR:   Yes, the – yes, and that – it could come 

under that. 

 

HIS HONOUR:   Is this the one that you’re talking about?  

And - - -  

 

WOODFORD, MR:   Yes.  And it could come under that as well, 

your Honour.   

 

HIS HONOUR:   It says at (r) – obviously, you’ve got (a) 

through to (q), and then you’ve got (r) as to expert 

witnesses, there’s a disclosure order, order an expert to 

disclose, refuse to allow an expert to be called, refuse to 

admit an expert. 

 

WOODFORD, MR:   No, that wouldn’t be sufficient, your 

Honour, with respect. 

 

HIS HONOUR:   So that’s – I’m just – I will be quite frank:  

I don’t know the answer, but I would need to know what my 

power was in the context of this sort of application to 

make that order.  It may well be it could be drafted in 

terms of a consent order if there was a known person and a 

known timeframe within which that report was to be 

obtained.  But can I just understand – I mean, we’ve got a 

cast of thousands here today.  There’s a best of – bunch – 

and bunch – I don’t know if that’s the collective noun for 



LA  MC/CIVIL/FR/GEN 645/2020 

 

20/8/21  5 

10.46.08 WOODFORD, MR 

gentlemen – in the back of the court.  Are they all 

witnesses today? 

 

WOODFORD, MR:   They were to – before I took the matter 

over, Ms Cooper had summonsed - - -  

 

HIS HONOUR:   But my – sorry to interrupt you, Mr Woodford.  

My point is this:  it’s 10 to 11 and so I’ve given you 45 

minutes because I thought there were going to be some 

negotiations, and it sounds like that has been productive, 

which I’m happy with, but we need to get the matter 

underway.  Is your ultimate suggestion that it was going to 

be a potential for a list of orders to be made today? 

 

WOODFORD, MR:   Yes. 

 

HIS HONOUR:   And that consequent upon those list of 

orders, there may not be a need for the matter to come back 

to court. 

 

WOODFORD, MR:   Yes. 

 

HIS HONOUR:   Subject to this issue about – okay, the 

retaining wall issue is agreed. 

 

WOODFORD, MR:   Yes. 

 

HIS HONOUR:   Some expert comes out and says, “This is all 

that’s needed,” bang, bang, bang;  done. 

 

WOODFORD, MR:   Yes. 

 

HIS HONOUR:   No, no, Ms Cooper.  You’ve got Mr Woodford 

ably representing you.  And then the question is, well, 

what sort of fence is going to be constructed? 

 

WOODFORD, MR:   Yes. 

 

HIS HONOUR:   All right.  And are you asking for that 

determination to be made today? 

 

WOODFORD, MR:   Not - - -  

 

HIS HONOUR:   Or for what?  To be held over until the 

retaining issue is resolved? 

 

WOODFORD, MR:   If – the orders proposed would be that if 

there is no agreement about the composition of the fence, 

then a magistrate in chambers can select the builder of the 

fence from a list of alternatives which have a quote 

attached to them.  In relation - - -  
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HIS HONOUR:   Which quotes are already in the materials, 

are they? 

 

WOODFORD, MR:   No.   

 

HIS HONOUR:   Okay, well, I know one of the quotes is.  

Certainly the claimants’ quote is. 

 

WOODFORD, MR:   Yes, yes. 

 

COOPER, MS:   I have a - - -  

 

HIS HONOUR:   It’s in three different forms, but it’s the 

same, essentially, quote. 

 

WOODFORD, MR:   Yes, this would be a – this would be a new 

set of four. 

 

HIS HONOUR:   Right. 

 

WOODFORD, MR:   Two from each side, and with a quote and 

the type of fence attached to it. 

 

HIS HONOUR:   All right.  And so the idea is that the court 

receives those four quotes in due course. 

 

WOODFORD, MR:   Yes. 

 

HIS HONOUR:   And in chambers determines without argument 

the – obviously there’s no dispute between the parties that 

the fence is in need of repair. 

 

WOODFORD, MR:   Yes. 

 

HIS HONOUR:   All right.  And so the only issues are the 

kind of repair that’s required, having regard to any local 

laws, and the definition of a sufficient fence, and the 

nature of the properties, and so on and so forth.  That’s a 

garden variety assessment, it seems to me. 

 

WOODFORD, MR:   Yes, and - - -  

 

HIS HONOUR:   I mean, we’re not talking here about an 

industrial property.  We’re talking about a suburban 

borderline, aren’t we? 

 

WOODFORD, MR:   Yes, yes.  And the retaining wall itself, 

the need for the retaining wall is a very low need.  And in 

relation to that issue about the engineer - - -  
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HIS HONOUR:   I mean, we’re not talking about a cliff 

facing Roleystone, are we? 

 

WOODFORD, MR:   No.  No, no. 

 

HIS HONOUR:   I mean, this is - - -  

 

WOODFORD, MR:   Precisely, your Honour;  precisely.  And in 

relation to the problem about the engineer, we would be 

happy if the shire recommends a panel of structural 

engineers and we just take one from that list and that be 

part of the order, and the parties just agree to comply 

with the recommendation of that engineer, and it would not 

need to come back to the court. 

 

HIS HONOUR:   All right.  And you’ve discussed this with 

the claimant’s? 

 

WOODFORD, MR:   We’ve discussed it with the claimants, Ms 

Cooper, the shire is here – well, the surveyor is here, and 

there are some other members of the shire here too.   

 

HIS HONOUR:   The surveyor? 

 

WOODFORD, MR:   The surveyor?  The surveyor who did the – 

he conducted a survey of the boundary. 

 

HIS HONOUR:   So the bit that has been done. 

 

WOODFORD, MR:   Yes, the bit - - -  

 

HIS HONOUR:   Okay.  All right, good.  All right, so 

everyone seems to be pulling in the same direction.  It’s a 

question of this issue about the retaining.  Just so I 

understand it, does this involve an individual going to the 

property?  That’s – obviously that’s going to require some 

access. 

 

WOODFORD, MR:   Yes. 

 

HIS HONOUR:   That individual is going to have some tools 

and equipment.  That individual is going to take a couple 

of hours.  I mean, I’m just trying to understand the 

process.  It’s going to take a couple of hours.  There 

might be some measurements, some diggings, some proddings, 

and then he’s going to write up a report, it’s going to be 

sent to the parties, and that report is going to say – and, 

what, the parties are going to accept their going to be 

bound by it? 

 

WOODFORD, MR:   Yes. 
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HIS HONOUR:   That report is going to say, “30 mil 

aluminium plinths are fine,” or, “No retaining is required 

at all,” or, “You need, you know” - - -  

 

WOODFORD, MR:   Limestone panels. 

 

HIS HONOUR:   - - - “50 kg limestone blocks imbedded five 

metres down in the soil.” 

 

WOODFORD, MR:   Yes. 

 

HIS HONOUR:   So, I mean, this is the concept of what’s 

- - -  

 

WOODFORD, MR:   Yes. 

 

HIS HONOUR:   All right, okay. 

 

WOODFORD, MR:   The - - -  

 

HIS HONOUR:   And how much is that report going to cost?  

We don’t know, I suppose. 

 

WOODFORD, MR:   We don’t know. 

 

HIS HONOUR:   All right. 

 

WOODFORD, MR:   But, your Honour - - -  

 

HIS HONOUR:   But it’s not likely to run into the thousands 

of dollars.  This is going to be - - -  

 

WOODFORD, MR:   No, your Honour, because the latter 

alternative that you mentioned, the five metre is nowhere 

in the reckoning. 

 

HIS HONOUR:   All right. 

 

WOODFORD, MR:   And the – both parties have been living on 

the land for years.  They know the lie of the land and it’s 

a low level.  The case is put as a low level. 

 

HIS HONOUR:   All right.  Well, look, I’m happy – if the 

parties are happy, I’m happy to make any orders which will 

put into force, into train that this actually occur, and 

that there can be some satisfaction to the claimants and 

the defendant.  I’m more than happy to – what I’m not happy 

about is this just being another chapter in ongoing 

litigation such that this court’s time is going to be taken 

up in December or in January or in February next year 

because, quite frankly, if it can’t be resolved by 
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agreement, there’s going to be a trial today on the 

materials that have been presented.  It’s the second trial, 

and I can’t see a purpose to adjourn it. 

 

WOODFORD, MR:   No, your Honour.  Look, your Honour, we are 

very close to the finality that - - -  

 

HIS HONOUR:   All right.  Okay, so what’s the sticking 

point, if there is one?  Is it how to organise this expert? 

 

WOODFORD, MR:   Yes, it’s really a logistical exercise in 

amending the memo that’s already there to reflect what 

we’ve just been discussing. 

 

HIS HONOUR:   All right, okay.  Well, let me just speak 

briefly then to - - -  

 

COOPER, MS:   Excuse me, can I interrupt? 

 

HIS HONOUR:   Can you just hold on, Ms Cooper.  Just hold 

on.  Just speaking to the claimants generally, the spirit 

of what Mr Woodford has said in order to progress the 

matter to some meaningful conclusion in a timely way, is 

that agreed? 

 

T. DESAI, MR:   Your Honour, I think in the general sense 

of things, it is.  I would like to note that we haven’t 

actually received an electronic version of the survey.  

We’ve just seen it outside, so we would like to receive a 

copy of that as well and ensure the City of Melville is 

satisfied with that, which I’ve had verbal correspondence 

that they are. 

 

HIS HONOUR:   And this survey just – I mean, you will have 

to forgive my ignorance. 

 

T. DESAI, MR:   Yes. 

 

HIS HONOUR:   This survey is about the boundary line, is 

it? 

 

R. DESAI, MR:   That’s right. 

 

HIS HONOUR:   All right, okay. 

 

T. DESAI, MR:   Yes, so I don’t have - - -  

 

HIS HONOUR:   I mean, I had – hitherto, that didn’t seem to 

have been an issue;  it was the retaining wall.  But, in 

any event, that’s something that - - -  
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COOPER, MS:   Excuse me, that is not true. 

 

HIS HONOUR:   Yes, all right, Ms Cooper.  Yes, I know 

everything is in issue.   

 

T. DESAI, MR:   I believe there’s no – there no – I believe 

there’s no issue with the boundary and it’s all okay, but 

we would like to receive a copy and just at least some 

correspondence. 

 

HIS HONOUR:   All right, so who has drafted, if anyone, a 

list of agreed orders today?  Or would you like to do that 

one by one in consultation here in open court? 

 

T. DESAI, MR:   I think that would be preferred. 

 

HIS HONOUR:   Why don’t we try and achieve that? 

 

T. DESAI, MR:   Yes. 

 

HIS HONOUR:   Okay.  That might be – look, if this matter 

is not going to proceed today, then I need to be in the 

position to help the other court out at some reasonable 

time, but if this is going to take half an hour in open 

court to flesh out the consent orders to move it along 

meaningfully, then I’m more than happy to assist. 

 

T. DESAI, MR:   I think if we can do that and ensure we’re 

not back here again – ensure the orders can take care of 

that process. 

 

HIS HONOUR:   All right, okay.  And so – and the parties 

are happy with this concept of - - -  

 

COOPER, MS:   I’m not happy because they are telling these 

things to me when I have never heard it. 

 

HIS HONOUR:   All right.  Mr Woodford, I mean, you’re 

representing - - -  

 

COOPER, MS:   It was different from yesterday, I received 

an email - - -  

 

HIS HONOUR:   You’re representing Ms Cooper - - -  

 

COOPER, MS:   Yesterday I received an email and I agreed 

with those orders.  When I came to court, I saw people are 

talking and now they come here and say we have agreed.  I 

have not agreed with what they did it in the court. 
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HIS HONOUR:   All right.  Well, that’s it, Mr Woodford, 

isn’t it? 

 

WOODFORD, MR:   Well, if I could have a - - -  

 

HIS HONOUR:   And I appreciate the difficulties, but 

therein lies this sort of litigation. 

 

WOODFORD, MR:   Your Honour, I can assure Ms Cooper that 

the discussion that we are having is not departing from the 

state of the instructions last night and during the week. 

 

COOPER, MS:   Yes, it is.  I did not say that I should pay 

for a retaining wall when I have spend $100,000 so far on 

the retaining wall at the boundary.  Why should I pay when 

that neighbour had changed the natural ground and the 

licensed surveyor today agreed.  And they have changed the 

natural ground level 11 metre. 

 

HIS HONOUR:   All right, well, it seems to be that the 

preliminary point is what retaining is required.  And the 

matter - - -  

 

COOPER, MS:   That is why we got the licensed surveyor. 

 

HIS HONOUR:   Ms Cooper, don’t interrupt.  I’m not going to 

give you any other warnings.  I know Magistrate Malone has 

warned you, I’ve warned you before;  please don’t, okay.  A 

preliminary issue, surely, is – and it sounds like the 

parties just aren’t in a position to provide this today.  A 

preliminary issue is, is there an expert who says a 

retaining wall is required?  Is there any expert opinion 

that either party has offered? 

 

T. DESAI, MR:   No, your Honour. 

 

HIS HONOUR:   All right, so there’s no expert report.  And 

I don’t mean Ms Cooper’s opinion.  I mean an independent 

- - -  

 

COOPER, MS:   I am an expert. 

 

HIS HONOUR:   No, you’re a party.  You can’t be your own 

expert in your own case. 

 

COOPER, MS:   Yes, I am a mechanical engineer. 

 

HIS HONOUR:   You cannot be your own expert in your own 

case.  Do you understand that? 

 

COOPER, MS:   Yes. 
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HIS HONOUR:   So you cannot say, “I’m an expert and 

therefore there’s a need for a retaining wall.”  It doesn’t 

work like that, so stop interrupting, please.  Right.  So, 

Mr Woodford, the preliminary issue is some independent 

expert is going to be required. 

 

WOODFORD, MR:   Yes, and the shire have a knowledge of the 

structural engineering expertise within the shire.  They 

would often be using those experts for buildings and other 

sorts of things.  So the shire is here.  We would be – I’m 

sure the parties would be happy to take a name of an 

engineer who can do that kind of thing.  That name will be 

incorporated in the orders, and the orders would indicate 

that the parties accept that engineer’s opinion about the 

retaining wall.   

 

HIS HONOUR:   All right.  But it’s an independent surveyor. 

 

WOODFORD, MR:   Yes, and it’s used by an independent 

authority to do independent assessments. 

 

HIS HONOUR:   All right, okay.  And so once that issue is 

resolved by that independent expert opinion, all right, 

then the other matters become a bit more simple, and that 

is the type of fence. 

 

WOODFORD, MR:   Yes. 

 

HIS HONOUR:   I see.  

 

WOODFORD, MR:   And there’s a common bundle of material 

about what material can be used.  The next question is the 

cost.  If there’s dispute about that, then, with respect, 

the orders indicate that the magistrate in chambers chooses 

the applicable composition.  And the orders would 

contemplate that the shire is satisfied about the 

sufficiency of the – of those proposals as in relation to 

the compliance with the by-laws.   

 

HIS HONOUR:   All right, so let’s deal with – the issue 

about the licensed surveyor is not required because that 

just needs to be disclosed to the claimants in terms of 

that issue.  So the engineer insofar as the retaining wall, 

what name has been provided? 

 

WOODFORD, MR:   Don’t have a name right now.  That’s the 

proposal I thought in relation to your Honour’s problem 

about the court appointing the expert.  There is another 

way of doing an independent arrangement by using the 

expertise in the shire.  That would mean it - - -  
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HIS HONOUR:   Why is it the court’s duty to do that? 

 

WOODFORD, MR:   I’m not saying a duty, your Honour.  It was 

in the nature of an application to the court in order to 

resolve a long-running dispute and provide some 

independence, the court appoint an expert to provide a 

report and the parties agree to be bound by that. 

 

HIS HONOUR:   But you – you’re - - -  

 

WOODFORD, MR:   But the need falls away - - -  

 

HIS HONOUR:   You’re calling on the court’s general powers, 

what, to conduct cases efficiently and expeditiously, all 

right, so the court appoint a particular person - - -  

 

WOODFORD, MR:   Yes, there is a - - -  

 

HIS HONOUR:   I mean, I don’t any – the court doesn’t have 

any expertise to do these things, so the court has to be 

provided with the information.  The court can then 

formalise that in an order. 

 

WOODFORD, MR:   Yes, but that – with respect, your Honour, 

that matter has – falls away now that we’re now 

recommending that the shire provide the name of a 

structural engineer who – from the panel that the shire 

normally use for structural engineering purposes.   

 

HIS HONOUR:   I’m at a loss, Mr Woodford, as how to deal 

with that issue.  I mean, one way – one way is – obviously 

the retaining wall issue is that – is the issue, it seems 

to me.  Yes, there are other issues about, well, she wants 

this kind of fence, and the claimants want this other kind 

of fence, but the fence is in need of repair.  It has been 

for some time.  The evidence seems quite clear on that 

front and both parties agree.  Now, if Ms Cooper thinks 

this court is going to, sort of, trail into 15 year old 

litigation, I mean, she’s quite mistaken. 

 

WOODFORD, MR:   Well, the point is – that has not been put, 

your Honour. 

 

HIS HONOUR:   It’s – I mean, she just cannot separate the 

wood from the trees.   

 

WOODFORD, MR:   Yes, and - - -  

 

HIS HONOUR:   I mean, it’s just so clear. 
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WOODFORD, MR:   And, your Honour, that’s not put on her 

behalf;  that’s not put.  That’s not the case that we’re 

not pushing.  

 

HIS HONOUR:   I mean, her statement of intended evidence is 

non-sensical and I just can’t follow it, so I’m really keen 

to try and get something resolved. 

 

WOODFORD, MR:   Yes.  Your Honour, the - - -  

 

HIS HONOUR:   But the sticking point is how we go about 

getting this - - -  

 

WOODFORD, MR:   Yes, the – your Honour, the shire is here.  

May I ask for the shire to come to the bar table? 

 

HIS HONOUR:   All I can do is see gentlemen shaking their 

heads, but who do we have as the representative from the 

shire? 

 

RUSSELL, MR:   Yes, Gerard Russell, City of Melville. 

 

HIS HONOUR:   Yes, all right.  Look, would you like to come 

forward then, thank you, and – no, just come forward and 

stand next to Mr Woodford there, if you wouldn’t mind, 

perhaps in the middle just to show – if you want to go 

right in the middle, demonstrate the utter neutrality in 

which you’re being called upon.  All right, so there’s this 

proposal to try and resolve the underlying issue of an 

independent person doing a survey as to the need for a 

retaining wall.   

 

RUSSELL, MR:   Yes, as in a structural engineer.  It would 

be probably more appropriate for the parties just to choose 

a structural engineer from the available engineers that are 

there.  It would be inappropriate for the council to 

appoint one.  That would be a conflict. 

 

HIS HONOUR:   Well, I think that screams out clear as day, 

particularly as there has been litigation in the past 

between the parties, and so with respect to you, that 

sounds very sensible to me.   

 

WOODFORD, MR:   With - - -  

 

HIS HONOUR:   Can an order be framed in this way, Mr 

Woodford:  that within a certain period of time, one month 

of today – are you going to be giving ongoing assistance to 

Ms Cooper? 

 

WOODFORD, MR:   Yes. 
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HIS HONOUR:   All right.  The parties appoint a structural 

engineer for whatever the question is. 

 

WOODFORD, MR:   Yes, from the association – the applicable 

association. 

 

HIS HONOUR:   Well, from a - - -  

 

COOPER, MS:   I have already done this.  I have already 

done this. 

 

HIS HONOUR:   From a particular association, all right. 

 

COOPER, MS:   Institute of Engineers.  50 – 50, I have the 

list of them.  I put it on my website, and everybody has 

seen it from shire.  It’s at the end of my website and all 

of the shire staff have it. 

 

HIS HONOUR:   All right.  But we’re about – we’re talking 

about getting a further report - - -  

 

COOPER, MS:   There is none. 

 

HIS HONOUR:   Entirely independent report. 

 

COOPER, MS:   There is only 50 structural engineer in this 

city that are certified by the Institution of Engineers and 

- - -  

 

HIS HONOUR:   All right, well, 50 sounds like plenty.   

 

COOPER, MS:   50, not more. 

 

HIS HONOUR:   All right.   

 

RUSSELL, MR:   So the list is from the members of the 

Engineers Institute. 

 

COOPER, MS:   Yes. 

 

RUSSELL, MR:   They are practising structural engineers. 

 

HIS HONOUR:   So just give me that.  So members - - -  

 

RUSSELL, MR:   The members of the Engineers Institute, they 

are practising structural engineers.  Sorry, members – MIE. 

 

HIS HONOUR:   Yes.  There’s no seat there for you, Mr - - -  

 

RUSSELL, MR:   I’m fine.   
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HIS HONOUR:   Right, well I just want some assistance in 

terms of how to frame these orders meaningfully.  Mr 

Woodford, would it be of some assistance – do you just want 

to do this in open court with all the parties present? 

 

WOODFORD, MR:   No problem, your Honour. 

 

HIS HONOUR:   All right, okay.  So order 1, within 28 days, 

and how would you frame it?  The parties appoint - - -  

 

WOODFORD, MR:   The parties appoint a structural engineer 

nominated by the – I can’t remember the exact title of the 

– but the engineers – the National Engineers Association. 

 

HIS HONOUR:   A structural engineer - - -  

 

WOODFORD, MR:   Nominated - - -  

 

HIS HONOUR:   From the members of the Engineers Institute. 

 

WOODFORD, MR:   The Institute of Engineers Australia. 

 

HIS HONOUR:   The Institute of Engineers Australia. 

 

WOODFORD, MR:   Yes. 

 

COOPER, MS:   It should be a structural engineer because 

that house was - - -  

 

HIS HONOUR:   Yes, I’ve said structural engineer.  Two 

quotes from each party. 

 

WOODFORD, MR:   Of the composition? 

 

HIS HONOUR:   Of the composition of the wall. 

 

WOODFORD, MR:   Yes, of the fence. 

 

HIS HONOUR:   Of the dividing fence. 

 

WOODFORD, MR:   Yes. 

 

HIS HONOUR:   All right, so order 1 could be expressed as 

follows:  that within 28 days the parties appoint a 

structural engineer from the Institute of Engineers 

Australia to provide a report on whether a retaining wall 

is necessary and, if so, about what would be an adequate 

retaining wall.  Order 2 – because I obviously can’t make 

an order and no one can know how long that’s going take, so 

order 2 could be expressed as follows:  that within 28 days 

of receipt of the structural engineer’s report by the 
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parties – so the parties have got the report, they’ve then 

got 28 days.  Within 28 days of receipt of the structural 

engineer’s report by the parties, the parties are each to 

lodge and serve two quotes relating to the repair of the 

dividing fence. 

 

WOODFORD, MR:   The composition of the repair in - - -  

 

HIS HONOUR:   Well, that’s part and parcel of it, is it 

not? 

 

WOODFORD, MR:   Yes.  Fair – as long as - - -  

 

COOPER, MS:   Well, no, I do not need a retaining wall.  I 

have paid $100,000 for a retaining wall. 

 

HIS HONOUR:   All right, Ms Cooper, you’re really not 

assisting at this point in time. 

 

COOPER, MS:   I cannot afford it. 

 

HIS HONOUR:   Composition and repair? 

 

WOODFORD, MR:   Yes.  In the event the parties are not 

agreed. 

 

HIS HONOUR:   Repair of the dividing fence in the event the 

parties are not agreed.  My view is that a more appropriate 

way forward is to – rather than make an order that the 

court then deal with the matter in chambers at the consent 

of the parties, is to bring it back for mention. 

 

WOODFORD, MR:   I see.  Yes.  Yes, your Honour, no 

objection. 

 

HIS HONOUR:   Just so the issues can be clarified. 

 

WOODFORD, MR:   Yes. 

 

HIS HONOUR:   And if it – if that requires a shorter 

hearing, so be it.   

 

WOODFORD, MR:   Yes, there might be something. 

 

HIS HONOUR:   Or if it can be dealt with in chambers, so be 

it.   

 

WOODFORD, MR:   Yes. 

 

HIS HONOUR:   But it seems to me it resolves the issue of 

the retaining which is the sticking point. 
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WOODFORD, MR:   Yes, and there might be something 

unexpected about composition which can’t be resolved in 

chambers and - - -  

 

HIS HONOUR:   All right, okay.  Well, then the fourth order 

– or third order would be that the application 645 of ’20 

to be relisted for mention at the request of the parties. 

 

WOODFORD, MR:   Yes, either of the parties.  Yes. 

 

HIS HONOUR:   So by that stage, the quotes will be known, 

so the four options will be known, the cost of those 

options – and, no doubt, the cost of those options will be 

impacted upon by the structural engineer’s report.  Okay, 

all right.  So that much is clear.  And then we come to the 

point of, well, the structural engineer is going to need to 

be paid, and so what order are you suggesting in relation 

to that regard? 

 

WOODFORD, MR:   Well, we were coming into court, the 

claimants had a – had some questions about that, and they 

revolved around the payment mechanism, and particularly the 

enforcement of the mechanism.  We were talking about a 

fifty-fifty split;  that’s agreed.  The question arose as 

to how one party pays 50, the other party doesn’t pay 50 

per cent.  Thinking about it since then, I was - - -  

 

COOPER, MS:   I was not paid for surveyor. 

 

WOODFORD, MR:   I was thinking of something along the lines 

of the contractor – the payment has to be made to the 

contractor or pay into court.  If there’s going to be an 

enforcement problem, even the payment into court is not 

going to happen, so if it’s possible for the order to say 

that it is a judgment which – and can be enforced as a 

judgment in favour of the chosen contractor, then the 

contractor need only to come to court and enforce it as a 

judgment. 

 

HIS HONOUR:   So what’s the suggested order? 

 

WOODFORD, MR:   In the event of non-payment to the chosen 

contractor for either the retaining wall or the composition 

of the repair, this order constitute a judgment in favour 

of that contractor. 

 

HIS HONOUR:   All right, well, it seems to me, Mr Woodford, 

that an order of this nature could be made.  I’ve already 

read out order 2.  I will just repeat it:  that within 28 

days of receipt of a structural engineer’s report by the 

parties, the parties are each to lodge and serve two quotes 
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relating to the composition and repair of the dividing 

fence in the event the parties are not agreed.  Order 3, 

the application 645 of ’20 is to be relisted for mention at 

the request of either of the parties.   

 

 Order 4, the cost of the structural engineer’s report 

is to be borne by each party paying for half of the report.  

Order 5, in the event one or other party fails to pay the 

cost of half of the report as set out in order 4, the party 

not in default is at liberty to apply for reimbursement of 

that amount in the claim 645 of ’20.  And so that simply 

becomes one of the costs associated with the resolution of 

the matter under section 15(5)(d), for example.   

 

WOODFORD, MR:   Yes.  Yes, I understand.  Yes. 

 

HIS HONOUR:   I don’t think it requires any sort of default 

judgment. 

 

WOODFORD, MR:   Yes, yes.  Yes. 

 

HIS HONOUR:   So one would hope because that’s going to be 

a critical issue in resolving the matter, that each party 

will pay half of what, I understand, is not likely to be a 

- - -  

 

WOODFORD, MR:   A substantial - - -  

 

HIS HONOUR:   - - - report that’s going to run into the 

thousands of dollars.   

 

WOODFORD, MR:   Yes, yes. 

 

HIS HONOUR:   Now, in – should the Desais not pay, then – 

and Ms Cooper pay, then if the matter is not going to be 

resolved, then she would be at liberty to make that claim 

with respect to her defence of the matter. 

 

WOODFORD, MR:   Yes, yes. 

 

HIS HONOUR:   So and vice versa. 

 

WOODFORD, MR:   Yes, and it saves trouble and inconvenience 

to the third party, the contractor.   

 

HIS HONOUR:   All right. 

 

COOPER, MS:   Can I ask a question? 

 

WOODFORD, MR:   There is one other matter. 
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HIS HONOUR:   Yes. 

 

WOODFORD, MR:   Has your Honour finished? 

 

HIS HONOUR:   Well, it seems to me, those five orders allow 

the matter to meaningfully progress. 

 

WOODFORD, MR:   Yes, and there was – the outstanding matter 

is the fee that has been – that was paid by Ms Cooper to 

the surveyor was for the purpose of the dividing fence.  

There’s - - -  

 

COOPER, MS:   And the retaining wall. 

 

WOODFORD, MR:   There’s disagreement about how that should 

be paid.  The proposal is that it be paid fifty-fifty on 

the condition that - - -  

 

COOPER, MS:   I don’t agree. 

 

HIS HONOUR:   Well, it’s not her claim.   

 

COOPER, MS:   I do not agree. 

 

HIS HONOUR:   She’s the defendant.   

 

COOPER, MS:   I do not agree to pay for a survey. 

 

HIS HONOUR:   So, I mean, it’s their claim.  If the matter 

is not resolved by this route that’s being proposed, then 

it goes to, and it would be the third bite of the cherry.  

I mean, this is really the parties’ last thrust at 

resolving the matter.  Now, I don’t want to hear Ms 

Cooper’s ancillary claims.  If she wants to pursue those, 

then she can pursue them in her defence of the matter if 

this doesn’t resolve. 

 

WOODFORD, MR:   Very well, your Honour. 

 

HIS HONOUR:   Or she can pursue them by means of a minor 

case claim or something of that nature. 

 

WOODFORD, MR:   Claim in – yes.  Yes, it’s a different 

cause of action.  Yes. 

 

HIS HONOUR:   It’s a different cause of action. 

 

WOODFORD, MR:   Very well, your Honour, yes. 
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HIS HONOUR:   And with respect to Ms Cooper, her statement 

of intended evidence is replete – replete – with non-

sensical claims of compensation - - -  

 

COOPER, MS:   I don’t have a lawyer.  I do not have a 

lawyer. 

 

WOODFORD, MR:   Yes.  Look, your Honour - - -  

 

HIS HONOUR:   - - - and this and that. 

 

WOODFORD, MR:   Your Honour, with all respect, and on Ms 

Cooper’s behalf, it must be said that there is some 

problems mentally with those sorts of matters and - - -  

 

HIS HONOUR:   Well, look, it – look, I – it’s just not for 

me – all I can say is, with respect, I’ve read the 

claimants’ 128-page materials - - -  

 

COOPER, MS:   128 page?  No, mine is 550 page. 

 

HIS HONOUR:   - - - and they seem entirely linear, logical 

and rational. 

 

WOODFORD, MR:   Yes. 

 

HIS HONOUR:   I have attempted to read Ms Cooper’s 18-page 

statement of defence, and I actually thought it was 

thousands of pages, but perhaps you’re right it’s only 

hundreds. 

 

WOODFORD, MR:   Yes.  Yes, and I spent four days on it, 

your Honour, and I understand - - -  

 

HIS HONOUR:   Mr Woodford, I mean, need I say more? 

 

WOODFORD, MR:   Yes, I understand. 

 

COOPER, MS:   I have done all the work on this one - - -  

 

HIS HONOUR:   And as she – she has actually forwarded her 

medical materials.  For what purpose, I don’t know.   

 

WOODFORD, MR:   Yes, your Honour, and I’m saying those 

medical materials go to as an explanation for that matter, 

so - - -  

 

COOPER, MS:   Your Honour, I could – I did not have time to 

do – to come and defend myself when I was sick. 

 

WOODFORD, MR:   - - - we are - - -  
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HIS HONOUR:   You’ve got all the time in the world, Ms 

Cooper, to - - -  

 

WOODFORD, MR:   We are - - -  

 

COOPER, MS:   No, I was sick.  I was going to all the 

emergency section.  I - - -  

 

HIS HONOUR:   All right, okay, so - - -  

 

WOODFORD, MR:   We’re digressing. 

 

HIS HONOUR:   They’re the five orders that are - - -  

 

WOODFORD, MR:   We’re digressing, with all respect, your 

Honour. 

 

HIS HONOUR:   - - - proposed.  Mr Desai. 

 

T. DESAI, MR:   Your Honour, I think we generally agree 

with those orders.  We just don’t want there to be an issue 

where we’re trying to pick an independent engineer and 

there’s no – I’m sure we will agree to it, but I just don’t 

want there to be an issue where one party – there’s a 

disagreement in who the engineer is actually going to be. 

 

HIS HONOUR:   Well, there – I mean, there’s a limit. 

 

T. DESAI, MR:   Yes. 

 

HIS HONOUR:   You know, if there’s a cold war and you can’t 

agree whether it’s daytime or night-time, then the court is 

not going to be able to help that. 

 

T. DESAI, MR:   No. 

 

HIS HONOUR:   So this is – the idea of consent has its 

actual restraint. 

 

WOODFORD, MR:   Yes, the agreements – the agreement - - -  

 

HIS HONOUR:   So this is an independent professional. 

 

WOODFORD, MR:   Yes, I envisage an agreement between Ms 

Cooper’s solicitor and the claimants.  That’s - - -  

 

T. DESAI, MR:   Okay. 

 

HIS HONOUR:   Yes, yes.  Well, look, I’m heartened by your 

assistance, Mr Woodford.  I think that’s of great 

assistance to Ms Cooper, and one would hope that once this 
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independent person gives his report, there’s going to be 

significant light of day on this long-running saga.  If 

that process is railroaded by one or other party, then we 

come back to the matter, and I’m telling you the court is 

not going to give any more adjournments, and if there’s no 

expert report about retaining or what have you, then the 

court is just going to go on the evidence that it has got, 

all right.  Everyone understand that? 

 

COOPER, MS:   Why not Mr Russell, who is a surveyor, 

follow-up the engineer and give us the report? 

 

HIS HONOUR:   Very well, all right.  So orders in those 

terms.  There are five orders.  Each of you will get those 

in the post in due course.  Did you have a question, Mr 

Desai? 

 

R. DESAI, MR:   Yes, please. 

 

HIS HONOUR:   Yes. 

 

R. DESAI, MR:   Your Honour, I just wanted to raise a 

couple of issues. 

 

HIS HONOUR:   And I don’t – if you’re about to put your 

opinion in to derail the five orders that have just been 

agreed, I’m going to get very stroppy, Mr Desai. 

 

R. DESAI, MR:   No, not at all.  No, not at all. 

 

HIS HONOUR:   Very stroppy.   

 

R. DESAI, MR:   Not at all. 

 

HIS HONOUR:   No? 

 

R. DESAI, MR:   Not at all. 

 

HIS HONOUR:   Because I – my hackles are up, okay. 

 

R. DESAI, MR:   No, because we are going through - - -  

 

HIS HONOUR:   That’s fine. 

 

R. DESAI, MR:   - - - this exercise and I don’t want to 

disturb that. 

 

HIS HONOUR:   What – no, good.  What would you like to say? 

 

R. DESAI, MR:   We are quite happy and appreciative with 

that.  I just wanted to raise, your Honour, about the good 
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part of the fence and the fence clippings were sold by the 

defendant, and it is confirmed in writing - - -  

 

HIS HONOUR:   Do you mean the cappings? 

 

R. DESAI, MR:   Cappings of the fence was sold by the 

defendant without our permission, and she collected some 

money.  Now, do we get 50 per cent of the money she has 

collected? 

 

COOPER, MS:   Yes, I give it to you.  It is $45 I paid. 

 

R. DESAI, MR:   No.  It’s more than $45. 

 

COOPER, MS:   No, there’s two - - -  

 

HIS HONOUR:   All right, Mr Desai, having - - -  

 

COOPER, MS:   No.  That is not true. 

 

HIS HONOUR:   - - - promised me you were not going to raise 

some issue to send matters off the rails - - -  

 

COOPER, MS:   No, that is not true.  We go to the police 

station for that. 

 

HIS HONOUR:   - - - you’re now talking about her selling 

down at some salvage yard some cappings and whether you 

should get half of the money.  I’m not getting into it, all 

right. 

 

COOPER, MS:   You have to go to the police station. 

 

R. DESAI, MR:   All right, okay. 

 

HIS HONOUR:   If the matter cannot be resolved, it will go 

to a trial at a future date. 

 

R. DESAI, MR:   Right. 

 

HIS HONOUR:   We’ve done this process today to try and move 

it forward in a meaningful way because otherwise - - -  

 

R. DESAI, MR:   We’re reaching nowhere. 

 

HIS HONOUR:   Well - - -  

 

COOPER, MS:   All the capping of the fence is on the floor.  

There is a photograph. 
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R. DESAI, MR:   What about the court fees we have paid up-

to-date?  Do we have any reimbursement on that from the 

other party? 

 

HIS HONOUR:   Well, there’s not a decision yet. 

 

R. DESAI, MR:   All right. 

 

HIS HONOUR:   And so all these things are held in abeyance.  

But this is a general procedure claim.  It’s not a minor 

case claim, so court costs are a relevant issue, all right.   

 

R. DESAI, MR:   Okay. 

 

HIS HONOUR:   So – but you’re representing yourself, so you 

can’t get lost wages, and you can’t get costs as if you 

were a lawyer - - -  

 

R. DESAI, MR:   No.  What about - - -  

 

HIS HONOUR:   - - - for example, and as I understand it, Mr 

Woodford there is not seeking costs, so if you’re 

unsuccessful, you’re not going to be met with a costs bill 

from Ms Cooper for 20 grand, as I understand it.  Have I 

got that right, Mr Woodford? 

 

WOODFORD, MR:   That’s correct, your Honour.  It’s 

contacted by the Start Court. 

 

HIS HONOUR:   So it’s pro bono – or it’s through - - -  

 

WOODFORD, MR:   The Start Court contacted me and that’s 

- - -  

 

HIS HONOUR:   It’s through the Start Court. 

 

WOODFORD, MR:   Yes. 

 

HIS HONOUR:   All right, okay.  So I don’t know if that 

assists you, but, yes, if you’re successful you will be 

entitled to the ancillary and court costs, but not costs in 

the terms of loss of income, etcetera, etcetera, all right. 

 

R. DESAI, MR:   No, no. 

 

HIS HONOUR:   Does that assist? 

 

R. DESAI, MR:   Yes, thank you. 

 

HIS HONOUR:   Okay. 
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WOODFORD, MR:   Your Honour, I should say the Start Court 

didn’t contact me.  The treatment team in the Start Court 

contacted me. 

 

COOPER, MS:   What about the licensed surveyor?  Can you 

solve that? 

 

HIS HONOUR:   All right.  No, that’s fine.  Okay, look, can 

I thank the gentlemen at the back of the court and you, 

sir, at the bar table, and - - -  

 

COOPER, MS:   Can I talk now, because he talked, so I can 

talk too? 

 

HIS HONOUR:   No, no, Mr Woodford is talking for you, and 

he has done ably, and we’ve got five orders to progress the 

matter.  I’m now going to adjourn before something happens 

to derail the matter.   

 

T. DESAI, MR:   Thank you, your Honour. 

 

HIS HONOUR:   Thank you for your assistance. 

 

AT 11.34 AM THE MATTER WAS ADJOURNED ACCORDINGLY 
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