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Case number: 743652 25 November 2020 

1 Determination overview 

1.1 Complaint 

The complainant held a home building and contents policy with the financial firm 

(insurer). The complainant lodged a claim on 6 January 2020 following storm damage 

to the property. Part of this damage include a shared fence. The insurer accepted the 

claim and cash settled 50% of the cost to repair the fence, less the excess of $300. 

The amount settled was $1,626.85. 

The complainant failed to contribute the money to the repairs to the fence and the 

complainant’s neighbour has issued proceedings in court. The complainant seeks that 

the insurer represent her in court in this matter. 

The case manager provided a preliminary view in this matter which was in favour of 

the insurer. The complainant rejects this view and the matter has been referred for 

determination. 

1.2 Issues and key findings 

Is the insurer entitled to deny the claim? 

On the information provided, I am satisfied: 

• the complainant’s fence suffered damage in a storm 

• the insurer cash settled the correct amount for this damage 

• the complainant has failed to pay for her share of the repairs to the fence 

• the insurer is not responsible to defend or represent the complainant in court under 

the terms and conditions of the policy. 

The insurer is entitled to deny the claim. 

1.3 Determination 

This determination is in favour of the insurer. 

The insurer is entitled to deny the claim. 
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2 Reasons for determination 

I have decided this case on what is fair in all circumstances, having regard to relevant 

legal principles, good industry practice, industry codes of practice and previous 

relevant decisions of AFCA and predecessor schemes. I have considered all the 

material submitted by both parties, before and after the preliminary assessment. I am 

satisfied the documentation I have relied on has been provided to both parties. 

2.1 Is the insurer entitled to deny the claim? 

Onus on the complainant 

The onus is on the complainant to show, on the balance of probabilities, they have 

suffered a loss caused by an event to which the policy responds. This is known as a 

prima facie or valid claim. If the complainant can show a valid claim, the onus shifts to 

the insurer to show, on the balance of probabilities, an exclusion applies if it seeks to 

deny or limit its liability for the loss. The insurer must show all or some of the claimed 

loss was caused by an exclusion or otherwise. 

The complainant’s policy provides cover for legal liability. The complainant seeks for 

the insurer to represent her in court proceedings in relation to the fence. 

Product Disclosure Statement (PDS) 

The PDS provides as follows: 

Liability cover – claims made against you 

What is liability cover? 

Liability cover protects you or your family for claims that may be made against you 

or them for an incident which causes: 

• death or bodily injury to someone else, or 

• loss or damage to someone else’s property. 

… 

What we cover 

Covered under Buildings Insurance 

We cover legal liability of you or your family for: 

• death or bodily injury to someone else, or 

• loss or damage to someone else’s property 

in an incident that takes place in your home or at the site and for which you or 

your family is responsible as an owner or occupier of your home or the site. 
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Insurer settled storm damage claim 

The insurer settled the storm damage claim by paying half the cost of the damage to 

the fence, less the $300 deductable. The insurer was entitled to pay half as the 

balance was due to be paid by the neighbour as it is a shared fence. 

On the information provided to me, I am satisfied that the insurer correctly settled the 

storm damage claim. 

Subsequently, the complainant did not pay her share of the cost of rectification of the 

fence. I have not been provided with any information which shows otherwise. 

Proceedings have been issued against the complainant by the neighbour to pay, by 

the complainant, her share of the cost of rectification of the fence. 

The complainant seeks coverage under the policy to represent her in court. 

I am satisfied that the terms and conditions of the policy do not indemnify the 

complainant for the representation in court. The loss or damage covered, in the 

policy, is only in respect of loss or damage to someone else’s property which occurs 

as the result of an incident that takes place at the home or the site for which the 

complainant or a member of the family is responsible. 

No information has been provided by the complainant which shows that they or any 

member of their family was responsible for the damage to the fence. Indeed, the 

fence damage was as a result of a storm and this has not been denied. 

The complainant is not entitled to be indemnified for the court proceedings or for any 

representation in respect of that matter. The insurer has met its obligation by payment 

of the storm claim. 

The complainant has provided a substantial amount of information and whilst I am 

sympathetic to her position, nothing has been provided by her which shows that the 

insurer should indemnify her for the proceedings brought against her. 

The insurer is entitled to deny the claim. The insurer is not required to undertake any 

further action. 

 

Michael Brett Young 

Ombudsman 

Australian Financial Complaints Authority

 


